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The Growth of Government Activities Since Confederation 


EDITORTAL FOREWORD 

Professor J, A, Corry of the Department of Economics 
and Political Science at Queen's University was retained by 
the Royal Commission on Dominion-Provincial Relations to prepare 
a review of the growth of government activities since Con- 
federation, analyzing the causes and nature of the development, 
and indicating current trends. 

The method of presentation and any expressions of 
opinion are sclely the responsibility of the author, and not 
of the Commission, 

Professor Corry's study substantiates and illuminates 
the following passage from the Order in Council which created 
the Royal Commission on Dominion-Provincial Relations: 

"...aS a result of economic and social developments 

Since 1867, the Dominion and the provincial governments 

have found it necessary in the public interest to 

accept responsibilities of a character, and to extend 

governmental services to a degree, not foreseen at 

the time of Confederation,” 
The author shows that the growth of government activities in 
Canada since 1867 paralleled a similar extension in all other 
industrial countries, but that it was much more than a mere 
imitation of political or social fashions elsewhere; - that it 
was a development bound to accompany the transformation of 
simple farm and woodland economies into the complex, integrated 
and interdependent industrial society of modern Canada, 
Professor Corry argues that in many cases the enhancement of 
government activity and the corresponding increase in the cost 
overnment were inevitable if the personal security, largely 
based on family solidarity, of the simple economy was to be 
preserved in the new environment, and if the potential benefits 


available from collective action in a closely-knit society were 
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Lz 
to be realized, The conquest of man over nature and the 
obstacles of distance and topography, the conservation of 
natural resources, the protection of man, his crops and his 
flocks, against diseases and pests, the distribution of the 
costs of social and physical distress, the protection of 
persons against complex and subtle forms of dishonesty possible 
in an intricate commercial world, all cried for a variety 
of knowledge and informed action which the individual was no 
longer able to supply. As a result, the state has become an 
instrument of social adjustment and control, 

In the beginning, each of these developments in 
government intervention was undertaken as an experiment in 
adjustment to meet changing economic and social conditions. 
Some of them may now be regarded as having passed the experi- 
mental stage and proved their social value. Others are 
experimental and controversial, subject to revision or 
rejection in the light of their operation. 

The study opens with an introductory section which 
outlines the method of approach and notes some of the outstanding 
characteristics of government activities in Canada. It also 
explains the reasons for the attendant growth of a great 
number of ad hoc administrative boards exercising not only 
administrative functions but legislative and judicial functions 
as well. It then discusses the question of whether a system | 
of administrative courts to control administrative discretion 
might be preferable, The following sections discuss the growth 
of government regulation of various business activities, and 
the expansion of government responsibilities in the fields of 
public health and social services. 

This study was substantially completed in August 
1938, although a certain amount of revision has since been done, 
and it is based on legislation and develecpments up to, but not 


beyond , that time. 
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THE GROWTH OF GOVERNMENT ACTIVITIES SINCE CONFEDERATION 


Io INTRODUCTORY 


LY TT 


The period since Confederation has seen & steadily 
accelerating inerease in the activities of governments. We tend 
to think of this as an increase in absolute terms, eclipsing in 
range and intensity all previous state interference. Thi. OF 
course, is quite unhistorical. In all ages prior to the nine- 
teenth century, strong governments had interfered quite freely 
and generally, quite arbitrarily in cvery aspect of human affairs. 
Regarded in proper perspective, the retreat of the state from 
the overhead direction cf human affairs was a brief interlude 
roughly coincident with the first half of the nincteenth centurye 
The retreat was very markea in Britain. The rapid development 
of the United States during this period was pushed by private 
enterprise with governments giving cncouragement but little 
dircetion and control. However, on the continent of Europe, state 
activity never went into the doldrums to any thing like the extent 
it did in England and in the United Statese 

Therefore, when we speak about the increase in the 
functions of government, we must /adopt as a base-line some point 
in this period. The high point in the influence of the doctrine 
of leissez faire and the low point in government intervention 
lies somewhere about 1850. Little, if any, distortion would be 
involved in selecting 1867 as the date. ‘ginec that time, there 
has been a considerable inerease in the activitics gone Omer by 
governments but it is an inerease relative to the immediately 
preceding period and not relative to all past recorded historye 

ih 1867. Canada’ had not yet been swept into the Fie 
current of the Industrial Revolution which has so transformed 
ds world. The progress of that movement clsewhere had led to a 
considerable though varying demand for the importation of food and 


raw materials. On the basis of this demand, the provinces had 
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built up an important export trade in timber and timber productsy, 
fish and agriculture produce - mainly wheat. Thosc who did not 
depend upon the cxtraction of these articles for their liveli- 
hood were mostly engaged in a pionecr agriculture. Most of the 
agricultural communitics amd, in many cases, familics were still 
compelled, by force of circumstance, to practice a high degree 
of solf-sufficiency. Roads were poor or non-cxistent and the 
railway expansion which was breaking this mode of life, had got 
properly under way only a decade before Confederation. 

small pioncer industries provided communitics with 
the things which were beyond the ingcnuity of the houschold, 
They employed local raw matcrials, little capital and very 
little highly skilled labour. Industrics using imported raw 
matcrials oF serving &@ wider market were so fow as to be of 
small significancc. 

Almost all of the population of three and a half million 
people were to be found cast of the Great Lakes. They lived 
in the river valleys and alomg the coasts of the Maritime 
Provinces, in the valley of the St. Lawrence and in the peninsula 
between Lake Ontario and Lake Huron. Montreal, the largest town, 
had a population of somewhat more than 100,000 and only eight 
other towns had a population of over 10,000, The vast ma jority 
of the people lived on farms or im villages and lumber CaMDSe 

The coming of the railways was promoting a more diversified 
economy within the separate provinces. But tradc, and therefore 
interdependence, between the different provinces had been largely 
blocked by tariffs and lack of transportation facilities. The lack 
of transportation facilities, the scarcity of capital, and the 
absence of developed industrial techniques limited export trace 
to a few staple commoditics. | 

Thus we did not have, at Confcdcration, any of the 
problems of a highly specialized and urban industrial economy, 
The principal problems of that day wore not the difficultics of 


social adjustment in a complex society but rather the difficulties 
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of organizing a concerted attack upon nature. 

It is not neccessary to sketch the contemporary secne in 
order to realize the changes in economic and social structure 
Which have come about in the last seventy ycars. It is cnough to 
say that we have made a pretty convincing conquest of nature. 

In @ comparatively few years of rapid industrial growth, we have 
managed to precipitate on ourselves most of the problems of urban 
incustrialism. By moving eagerly into the full curront of the 
Incustrinl Revolution, we have forsaken our pioncer self-sufficicncy 
for cconomic interdependence. We have not only become interdcepen- 
cent among ourselves on a4 national scale; few countrics in the 

worlc are more deeply committed to the international division of 
labour. As was inevitable in all the newer countrics blesscd 

with abundant natural resourccs, we have gone in for intcmse 
specialization without a corresponding inercese in diversification. 

Confederation came just when laissez faire was at the 
peek of its authority. Thercafter, it began rapidly to decline 
end the pendulum swung again towards more active intervention 
by the state in economic and social matters. The fundamental 
reasons are not far to seek. The free cconomy, which brought 
ebout such rapid development, was self-adjusting in & narrow sense. 
But it made no provision for the social adjustments which had to 
follow what appeared to the suffcrers as its capricious actions 
The suffcrers were many and when they secured the franchisc, they 
teid these problems of social adjustment on the doorstep of the 
political authority. Governments have become largely occupicd in 
cxperinenting with solutions for them. 

This. increase in the functions of government is common 
to all westcrn countries but it has not always followed the 
sence pattern of development. In those countrics which got off to 
a slow start in the rece for industrial expansion end the new 
countries recently opened for exploitation, the carly cmphasis 
was on state assistance to industry rather than on cxtensive 


reeulntion. There are special reasons for reliance on state 
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assistance in new countries, 

One might hazard the view that Canadians have never 
had any fear of or prejudice against state action as such. Great 
numbers of them have always been able, thus far, to recall the 
origin of the state. Having seen it constructed and having 
watched it grow, they had that familiarity which at least dispels 
fear, An authority which gives away homesteads and timber linits 
is not likely to arousc contempt while its benevolence is worth 
cultivating. Thus the state has lacked the awe and mystery with 
Which age and ceremonial surrounded it in older countries and it 
has nover had the record of bad behaviour which made men fear 
it in Englend. 

Furthermore, the opening up of a new country requires 
more than incividual initiative; it requires highly organized 
co-operative effort to overcome natural obstacles. Private 
enterprise accumulates capital and organization too slowly for 
Many tasks. The state is the only organization which can command 
the required capital and integrate co-operative effort on a 
large scale, Hence it is called upon to assume leadership in 
important amd urgent development. The building of the [Inter- 
colonial and the long story of railway subsidies are sufficient 
illustrations. In a new country, the state is saddled with 
positive duties of helping people to help themsclves, Even 
though its ultimate function is only that of a referee, it must 
turn in and help to build the playing ficlc before the game 
can begin. 

Thus it has been easy to get agreement on a considerable 
range of state action in the name of national acevelopment. It has 
covered government ownership of railways and telephones, 
protective tariffs, bountics and subsidies, the provision of 
technical anda scicntific services and the pushing of developmental 
work of various kinds, Laissez faire philosophy, as interpreted 
in this country, has never objected to the principle of state 


promotion of national development, however much opposition might 
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be awonsed against particular expedients which were subsumed 
under it. 

It should also be noted that the securing of state aid 
for industry is much easier in those political units where some 
single industry is dominant. When the great majority of people 
are engaged in growing wheat, it is easy to get agreement for a 
broad programme of state action. It must lend money to farmers, 
subsidize their schemes of co-operation, guarantee loans to the 
Wheat pools and establish moratoria on farmers' debts. The inner 
logic of the demand for severe limitations on state action is that 
the iene interests in society cannot agree on any broad 
programme and each interest fears a strong state which may be 
captured by other interests jockeying for advantage. When large 
areas are predominantly concerned with some single industry, that 
logic does not apply and it is relatively easy to get agreement 
that the state should help people to help themselves. . 

This kind of grandfatherly paternalism which distributes 
sweetmeats and is sparing of restraint has been a striking feature 
of Canadian government since Confederation. Subject to this 
qualification, laissez faire was long regarded as the appropriate 
political maxim. It received powerful confirmation in the 
everyday scene. The industrious and the thrifty thought they 
created the opportunity which carried them forward. The self-made 
men who have moulded Canada saw convincing proof of the maxim in 
their owm success. This belicf in a self-reliant individualism | 
was strong enough to postpone any scrious attempt at state 
regulation until the twenticth century and to prevent any significant 
development of social services other than education, until after 
the Great Ware 

Tt is true, of course, that the relatively late develop- 
ment of industrialism and faith in the constant renewal of 
opportunities in a new country retarded the demand for state inter- 
vention of this kind and the diffusion of responsibility incidental 


to federalism postponed its adoption even after a demand developed. 
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In the result, we lagged bchind England in regulation of 
economic life and social services. While we have always madc 
much bolder use of state assistance to industry, England went 
much further than we in providing services, particularly through 
municipal emterprise. 

Both Dominion and provincial governments have shared in 
this increase of state activity. Apart altogether from the 
intensification of financial difficulties involved, that fact has 
complicated the relationship between them. The rapid development 
which followed Confederation has resulted in an intcgratcd 
cconomic life across the whole Dominion. Local affairs have 
become intertwined with national affairs at many points and tho 
public policy adopted towards economic matters in one province 
has repercussions in other provinces. The division of constitutional 
authority into ten separate spheres naturally puts difficulties 
in the way of governmental action, affecting our cconomic and 
social relationships, which stubbornly refuse to be compartmentalized, 
As a result, the diffcrent governments come across one another's 
paths in a way that was never expected at the time of Confederation, 
In devising and operating the makeshifts, which are necded to make 
effective many of the regulations now thought to be necessary, a 
high degree of co-operation is required and this, in turn, puts 
strain on the relations between the SPE erty 

The borderline of economic and political action has never 
attracted the close attention of Canadian historians and political 
scicntists. From the point of view of research, the growth of the 
ectivitics of governments is almost an untrodden field. It has 
been traversed occasionally by economists in tracing the growth of 
perticular industrics, such as railways or the grain trade. Thus 
there are very few sccondary sources available for writing an 
account of this phenomenon. A vast amount of rescarch into the 
growth of particular activities will have to be done before an 
accurate detailed account can be given.s 


(1) For on account of the way in which these strains manifest 


thomselves, sce J.A. Corry, Difficulties of Divided Jurisdiction. 
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Owing to the breadth of the ficld to be covered, the 
limitetions of timc imposed and the scattered nature of the primary 
sourcos, it has been necessary to limit this study almost ontirely 
to an investigation of the Dominion and provincial statutes, In 
& narrow and formal sense, an accurate skctch can be drawm from 
these sources. Our constitution, inherited from England, cnsurecs 
that the undertaking of any new activity by government shall be 
authorized by a statute enacted by the legislature. It is thero~ 
fore possible to trace out the broad nature of new powers conferred 
upon the government and to fix the date on which they were assumed, 

However, the limitations of a study based on these 
sources must be pointed out. Firstly, the statute rarely gives 
ony clue to the immediatc causes for its cnactment. The discovery of 
these would require much additional investigation. The most that 
ean be donc is to cstimate the long-run causes for a particuler 
extension of government activity. Secondly, it is not possible to 
learn from a statutc to what cxtent the powers grauved under it 
heve been or arc being used. Information from other sources 
indicates. that some of the regulatory and supervisory powers 
presently possessed by provincial governmen ts are not being 
vigorously or even half-hcartedly cxerciscd, <A realistic study of 
the impact of particular regulatory powers would perhaps indicate 
that there was, in fact, no state activity in that ficld, In such 
cases the statute in qucstion represents no more than an aspiration 
of the society, or of certain interests within it, which has been 
strong enough to work its way to the statute book but no further. 
The statute itself does not say what substance there is ina 
particular activity. 

Thirdly, the actual examination of the statutes has been 
limited in two ways. To some extent, reliance has been placed 
on the sucecssive revisions of the Dominion and provincial statutes. 
In tho case of all the more important and the more rceecnt 
activitics, the cuthoriznation has becn traced back to its first 


oppearance in the statutes. In some cases the search has not gone 
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beyond the rovised statutes and the datcs thus arrived at are 
only approximate, 

Also, time did not permit of a complctec examination of 
the statutes of all the provinces. For the purpose in hand, it 
scemed sufficicnt to takc ” sampling of provinees. British 
Columbia, Saskatchewan, Ontario, Quebec, and Nove Scotin were 
sclccted as being fairly represcntative of the different rcgions 
with their varying cconomic end social charectcristics. Nova 
Scotia was sclected from among the Maritime Provinees because 
the more frequent revisions of the statutes there made the desired 
information more accessible, while Saskatchowan was chosen from 
among the Prairic Provinces mainly because its statutes have been 
more recently revised than those of Alberta and Manitoba. 

Inquirics respecting particular government activities 
were pushed into the statutes of the other four provinces and no 
significant variation from the pattern revcaled by the represcnta- 
tive province sclected for that region were discovered. The fact 
is that a great similerity of development in most matters is 
shown for all the provinees cxeamined. Despitc the diversity of 
provincial interests, there has been a considerable likeness 
in the problems of cconomic and social adjustment which have 
forced themselves into the political arena. Because they shared 
-@ common cultural tradition, they tcndcd to approach these probloms 
in a similar manncor. Innovations in government activity wore 
frequently borrowed from the United States where the same 
peculiarly North Amcrican difficulties had been faced somewhat 
earlicr. Sometimes quite novel devices were adopted. But once 
introduced from whatever source, the provinces and Dominion borrowed 
from one another. This is another reason for belicving that no 
fundamental divergencics cxist in those provinees which were not 
thoroughly studicd,s he 

One of the most important reasons for the increase in 
governmental activity has been the failure or, at least, the 


loss of bolief in the cfficacy, of the older method of social 
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regulation by gcneral laws cnforced by the ordinary courts. In 
one ficld after another, this kind of rogulation has given way 
to regulation by the cxecutive branch of government. The reasons 
for this decline are of first importance in any discussion of the 
increasing activitics of governments. To a groat extent, the 
government is taking a plnce which wo have been accustomed to 
regard as proporly bolonging to Parliamont ond the courts. 
Considcration should be given to the mattor here, cven though the 
argument gocs rather far aficld. 

John Locke cxpounded the philosophy of a limited 
government after the Revolution of 1688. The technique by which 
that philosophy ws imposed upon political lifc was specially 
adapted for the purpose. Basically, it depended upon two things, 
First, it required that the power of law-making should be external 
to the government. Parliament which, at the timc, was representative 
of those who wanted severe limits on government activity, met that 
necd adequatcly. Thus, all laws required the sanction of Parliament, 
Secondly, it required that the final intcrpretation of the law 
should be lodged with somo body oxternal to thegovernment. For 
practical purposes, he who gives the ultimate declaration of 
meaning, sects the measure of the law. A goverment which is to 
be limited must not be permitted to interpret the laws it excocutes. 
Here the Common Law Courts, which had doveloped a tradition of 
tenderness for the rights of Englishmen and of hostility to the 
Crown, were trustworthy egents. As long as they could be staffed 
by judges who clung to the philosophy of limited fovernment, the 
sefeguards were complctc. 

A pretty comprehensive application of this technique 
was nas in England in the eighteenth, and through much of the 
ninetcenth, centuries. Along with the other British Colonics, we 
inherited it. Its rigorous application, however, depended directly 
upon close adherence to the philosophy of limitcd government. As 
Jong as the main object of lew and government was to play the 


referee between conflicting intercsts and dcsires of individuals, 
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the system would work without serious modification. If the 

only important purpose of the state was to restrain individuals from 
doing certain anti-social things while they worked out their own 
self-sufficient lives, it was a highly successful system. The law 
could define’ fairly precisely the margins of undesirable conduct 
and the courts could mcte out punishments which would have a 
deterrent offect. Even if it was nécossary to arm officials, 

such as police officers and customs officials, with restraining 
power, the limits of their power could be sharply marked out and 
any over-stepping made subject to punishment. Tho "negative" 
statc, which aids its citizons almost cntircly by restraining 
them, needs no other methods. 

The object of limited government is to maximize indivi- 
dual freedom. No doubt the most serious single threat to freedom 
comes from arbitrary governments exercising extcnsive powerse 
The supremacy of Parliament and the pervasive rule of law, 
embracing citizen and official alike, which constitute an effective 
check on governments, arc not to be lightly it ial hort ac their 
importance should not be lost sight of in the course of attcmpts 
to use the state as an instrument of social adjustment. 

However, this systom is bound to be subject to much 
qualification and revision if and when it becomes desirable for the 
state to assume many "positive" functions, in addition to the 
tnegative™ ones. In the following sections of this study, 
rcasons arc sect forth for thinking that the undertaking of a wide 
vericty of positive functions is inevitablo in this more complex 
socicty. Thcse reasons may or may not bo convincing. For the 
moment, it is assumed that thoy arc. 

As soon as positive and conercte objectives of state 
action wore cstablished, government by Parliament and the judiciary 
began to work badly in those now sectors of state action. Parliamen* 
had always boon able to discuss the rules of fair play intelligently 
But when it attempted to prescribe the actailed steps to be taken 


to achieve a desired result_in a complex and .i]1-understood —__——. 
Soo GeH. Howart, The New Dcespoti sm. 
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environment, it floundered. The day to day strategy in such 
matters is a task for experts. It frequently requires revision 
When Parliament is not sitting. And even when Parliament 
is sitting, the manifold tasks, saddled on it by the general 
increase in government activity, prevent it from having the time 
to work out the technical detail of a policy. As a result, 
Farliament is more and more compelled -to legislate in general 
terms, outlining the broad statement of policy, while it delegatcs 
the framing and cnactment of rulcs and regulations to an 
administrative body conecrned with énforcing the policy. Parliament 
may excercise close or loose control, or no control at ablby.over 
administrative performance of this function. It is being ncaneminee 
that administrative rulc-making has comc to eee the debate 
is turning to the quostion of adcquate means of on 

The reasonswhy the executive encroaches on the courts in 
the interpretation and application of these positive measures are 
more complex. It must first be noted that most positive programmes, 
whether of governments or of individuals, require that someone 
should give his daily and undivided attention to their advancement. 
Thus government officials are charged with reaching the positive 
goels of public policy - the scheme must bc administered. It is 
of the essence of successful ectivity in the cveryday world that 
there should be continuous adjustment and revision of tactics pe 
the light of continually changing situations. Neither Parliament 
now anyone clse can foresee ell the possible obstacles in advance, 
and provide specific powers for mecting them. Thus, the official 
charged with advancing a positive programme must have considerable 
discretion or freedom from rules. 

If the substance of the exercise of his discretion is 


to Bo subject to review by the ordimary courts, it is necessary 


(5) Gua. see Mowara, Ope cit. pp. “6,G0, 


(4) See generally, The Report of the Committec on Ministers? — 
Powers, (London, H.M. Stationery Office, 1932) Cmd. 4060; Willis, 
Parliamentary Powers of English Government Departments. 
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that the court be fully aware of the environment in which he 
works, the policy he seeks to enforce and not unsympathetic 
with its aims. In the nature of things, it will be only 
occasionally that tho courts can meet all these requirements. 
It is not possible for a court, charged generally with law 
enforcement, to have cxpert knowledge in those various ficlds 
where officials cxercise discrctions. .Moreover, it is extra- 
ordinerily difficult to gct a truc picture of that cnvironment 
pefore the courts. Thoy will always take judicial notice of 
notorious homely facts of which everyone is awerc, They Will 
hear cvidence when the witness can swear to the testimony of 
his own senses. But a truc picture of the complex social 
environment of today cannot be got on the record by either of 
these methods, Any description of it always relies heavily 
on evidenec, and contains a varicty of inferences supplicd 
by the logical rather than the sensory faculties. In many cases, 
the court cannot get a satisfactory picture of the social 
cnvironment under the rules as to the admissibility of evidence, 
Frequently, the court is equally in the dark as to 
the social policy of the legislaturc, which the official is 
trying to enforcc. Generally speaking, the courts refuse to gO 
beyond the words of the statute in a scarch for its meaning. 
Tho words themsclves seldom give a sufficiontly clear indication 
of the aim of complex legislation and logic-chopping over the 
actails of the context may cvon give quite e mislceding vicw of it. 
A very difficult question of law enforcomcent is thus raiscd, It is 
almost impossible for the draftsman to give an adequate translation 
of aim and purpose in the substantive provisions of involved 
lcgislation, At the same time, the refusal of the court to leave 
the four corners of the statute and anbark on a scarch through 
vague materials for the precise purpose of the statute can readily 
be understood. It recoils from the idea of submitting individual 


rights to a process in which guesswork is inwolved. 
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However, experiments in social adjustment such as we are 
conducting; in the present century, necessarily involve a good 
deal of guesswork and they are likely to continue, Individual 
rights must always compromise, somehow or another, with social 
expedience or be submexged. The court, because its principal 
function is the maintenence of order, on the basis of established 
social relationships, is bound to think largely in terms of a 
static social situation. It is not predisposed to look for 
disturbing and experimental aims on the part of the ean © and 
frequently it does not ses the real purpose. of the te dhicieieylinee 

Tinally, the courts are, by virtue of their function and 
their tradition, strongly conservative forces in the society. 

This is not at all to be ceplored; both-.conservative and innovating 
forces are necessary, The official, charged with doing some thing 
about a social maladjustment, represents the innovating forces, 

If he is made directly subject to the control of the courts, there 
is grave danger, in meny cases, that the objects aimed at will be 
frustrated. In the circumstances under consideration, the courts 
are not suitable bodies for dcciding whether the decision of the 
official was right or wrong. 

The result has been that, in most of the activities of 
government to be discussed in this study, an administrative 
authority has been provided to carry out the policy of the 
legislature, It is armed with discretionary power and frequently 
has a considerable power to adjudicate upon contentions between 
itself and members of the public. Sometimes, these administrative 
authorities are merely branches of particular government departments 
and sometimes they arc formally, more or loss, autonomous boards 


a 


¢5) For a further discussion of this aspect of the subject, see 
Corry, Administrative Law and the Interpretation of Statutes, 
(1936), { Toronto Law Journal, 286, For a specific Illustration 
of the difficulty, sec Jennings, Courts & Administrative Law - 
‘Qho ecxperionece of English Housing Legislation, (1936) 49 Harvard 
Law Review, 426. 
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or commissions appointed by the government, The justification of 
such authorities is that they can bring expert knowledge of the 
particular activity to bear on their task. They understand the 
environment. As nominecs of an cxccutive, responsible to the 
icgislature, they can be kept acquainted with the policy of the 
legislature and, generally speaking, they are sympathetic towards 
the policy. 

Naturally, these qualifications involve certain weaknesses 
in other directions, They are likely to be so bent upon reaching 
the objectives in question that they will tend to weight the scales 
against the protesting individual who stands in the way. They do 
not always refrain from using their discretion in an arbitrary way. 
Therefore, the courts being, atove all clsc, experts in the 
principles of fair play, are gencrally - and quite properly - given 
a limited powcr of review over the decisions of these administrative 
authorities. This review is not ordinarily for the purpose of 
saying whether the substance of the administrative decision is 
right or wrong but rather to make sure that the authority in 
question observes certain rules of fairness in the course of reaching 
its ene In addition, an appeal to the courts on quostions. 
of law is frequently given, 

Genorally spcaking, administrative powers of this kinda 
increase 2s they do because the socicty is demanding cxpert action 
which Parliament and the courts cannot supply. Other factors center 
in particular cases.- Sometimes, as for example, in the case of 
old age pensions, it is desired to provide a cheap method of 
deciding the claims of applicants. In workmen’s compensation 
ceases, a speedy as well as cheap method of deciding claims upon 
the fund is desired because few disabled workmen have reserves which 


eneble them to withstand an cxpemsive and lengthy course of litigation 


(6) The relation between the courts and these administrative 
bodies is discussed extensively in Dickinson, Administrative 
Justice and the Supremacy of Law. Sec also Landis, Administrative 
Policies and the Courts, (1938), 47 Yalc Law Journal 519, 
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in the courts, Other supplementary reasons could be given, most 
of which arise out of the fact that the approach and procedure 
of the courts are not adapted to these situations. 

As already pointed out, it would be a mistake to think 
that the growth of administrative discretion is not attended with 
serious dangers, These have been clearly pointed out from time 
to a Power in the hands of its possessors is easily 
confused with right, The individual is always at a disadvantage 
in contests with the state because of its immense resources and 
because of the various privileges and immunities which are still, 
ae any sufficient justification, the prerogative of the 


Crown, One of the most important problems, connected with the 


conduct of government today and in the immediate future, is to 


ensure that official discretion is restricted to those situations 
where it is necessary for the furtherance of the social policy in 
hand and that it is limited in such a way as to reduce the risks 
of abuse to a minimum, 

In the result, we have, at present, a haphazard collection 
of ad hoc administrative bodies, exercising what are substantially 
judicial functions, These functions are not exercised according to 
any principle and the only uniformity of procedure which they 
observe is forced upon them by the power of the courts to review 
the fairness of their procedure, However, because this minimum of 
procedural requirements is not prescribed to;them by their own 
constitutions, failure to observe it cannot be relied on as 
an invalidating circumstance in proceedings before the administrative 
agency itself but can only be attacked by a separate action in the 
courts, This contrasts strangely with the situation in the 


European countries, which are outside the tradition of the English 


ee ee ee ee ee ee ee 


(7) Hewart, op, cit,; Allen, Bureaucracy Triumphant; Report of the 
Committee on Ministers' Powers, op, cit, 
(8) Allen, op, cit.; Robinson, Public Authorities and Legal 
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Liability, Introductory Chapter by J, H, Morgan. 
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common law. These countries never espoused the full logic 

of the theory of limited government and modern representative 
governments there inherited substantial royal powers of dispensing 
justice through administrative agencies. This led easily to the 
establishment of permanent administrative courts, applying 

a uniform set of principles and dealing with all disputes between 
individual citizens and officials according to esteolished rules 
of procedure. 

This is probably a less expensive method of controlling 
or providing for the control of public administration, when it 
intervenes in the daily life of individuals as much as it does now. 
And, in France, at any rate, the administrative courts appear to 
strike a balance between the claims of public policy and the rights 
of individuals, which is, at least, comparable with that arrived 
at by our poe It is possible that we couid effect a 
substantial economy by rationalizing our system of administrative 


(19) 
justice without losing any of the values which we -rigntiy cherisNe 
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POL eels Semen: eine me eee ern 
(9) Robinson, op. cit., introductory chapter; Port, Administrative 
Law, Ce VIII and at pp. 329-30; Allen, op. cit. at pp- 2-5. 


(10) There is some constitutional aifficulty over provincially 
appointed administrative bodies or tribunals of this type. Section 
96 of the British North America Act provides that the judges of the 
Superior, District and County Courts shali be appointed by the 
Dominion. In a number of cases, the authority of provincial boards 
has been attacked on the ground that they were, in reality, Superior 
Courts and therefore invalidly constituted, e.g-, sec Tremblay Vo 
Kowhanko, (1920) 51 D.LeR. 174; Attorney-General of Quebec Ve Slane, 
(19S3)) 2) Dalen) COAs, RE TOLGRTS Railway Coe v- City of Toronto, 
(1919) 46 D.L-R. 547; \Winnipeg Flectric Railway Co. v- City of 
Winnipeg, 30 DLR. 159; Korr v. Wiens, (1937) 2 D-L-R. 745. Thus 
far, no, tribunal, which has mainly administrative duties, has been 
held to be a Superior Court. sce Martineau ve City of Montreal, 1932 
pe! Ws ane City of Toronto v. York Township, 1938 A.C. 415, as 
Woll as the first group of cases cited above. The courts have 
recognized that the bodics which have come before them are primarily 
administrative. The provincial courts have also said that the mere 
fact that such tribunals are charged with some judicial functions 
does not, of itself, transform thom into Superior Courts and that 
there is no objcction to their exercising judicial powers if these 
arc necessarily incidental to the performance of their administrative 
functions. Soc Tremblay v. Kowhanko, City of Toronto v. York 
Township, (1937) 1 D-LeRe 175. 


However, in City of Toronto Ve York Township, recently before 
the Privy Council, their Lordships refrained from endorsing any of 
these statemonts. At the same time, they made statements which, 
taken literally, deny that provincially appointed boards are— 
competent to exercise judicial functions. Tf thesc statements are an 
indication of thc attitude likely to be takon by the Privy Counci.., 
far-rcaching consequences for many provincial boards are involved. 
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That, however, raises many complex issues, such as 
the question how political institutions, which work admirably 
in the society which devised them, will work if transplanted 
to a different political and social environmcnt. Such matters 
cannot be discussed here. All that can be said with certainty 
is that administrative agencies, which makc decisions of a 
substantially judicial nature, affecting the rights of individuals, 
should be obliged to adopt a uniform code of procedure, desi gned 
to cover certain minimum requiremcnts. 

Two different methods are available for outlining the 
increase of state activity. One is to divide the time which has 
elapsed since Confederation into significant periods and then 


discuss the advance of state action in relation to the general 


A — 


(Footnote 10 cont'd) 


In order to carry out the policics whose execution has been assigned 
to them by the provincial legislatures, almost all of them must make 
some determinations which arc undeniably judicial in character, ft 
all grants of such powers to thom are ultra vires, the execution of 
meny provincial legislative policies Will be soriously hampered. 


A possibility of further complication lies in the fact that 
there is considerable uncertainty as to what is a judicial function. 
An entirely different line of authoritics in the English courts in 
recent years has been expanding the meaning of "judicial" action, 
Sec Rex v. The Electricity Commissioners, (1924) 1 K.B- 171: Rex Ve 
London County Council (1931) 2 K.B. 215: Rex v. Minister of Health 5(1920' 
2%.B. 98; (1931+ A.c. 494: Rex v. Hendron Rural District Council, 
(1933) 2 K.B. 696. The broad result of these cases may be summed 
up by saying that any person or body which has a power to make 
decisions affccting the rights of individuals is bound to act 
judicially. Such an cxtendcd dcfinition of judicial action covers 
a good deal of what has long been thought to be essentially 
administrative. 


Of course, a distinction can be taken between maintaining a 
judicial temper in the course of any kind of activity and the — 
performance of an cssentially judicial function. See Shell Co. of 
Australia ve Federal Commissioncr of Taxation, 1931 AC. 285.6 
Wacther thet distinction will be taken and if so at what point, is 
not clear. Perhaps the courts will never apply the reasoning of 
this scperate line of euthoritics to an analysis of the nature of 
the powers of provincial boards. On the other hand, the courts 
do not look with favour on any considcrable discerctionary powers 
in the hands of administrative bodies and thcy may take advantage 
of any available precedents for rostriecting the grant of such 
powers. If the courts should impose severe restrictions. in this 
wey, it will become necessary to consider vory carcfully the place 
of administrative justice in the scheme of government. 
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situation in each period. The other is to isolate types of 

state intervention and then follow the development of each 
separately throughout. There is a great deal to be said for the 
first method as being the ete illuminating. However, as already 
pointed out, the intensive research, which must precede an attempt 
to weave the story of growing state activity into the general 
history of our development, has not yet been done. Moreover, 

new types of state intervention seldom spring, fully armed, from 
the statute book at a particular moment. Frequently, there is a 
considerable period of trial amd error in the search for an 
effective technique. And also, there continues to be a piecemeal 
adaptation to new problems and changing conditions. This makes 

it difficult and confusing to break the continuity of the story in 
order to deal with a particular period as a whole. Therefore, 


the latter method will be used in this discussion. 
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If. REGULATION OF MARKETING 


The purchaser of goods in 1867 had to bear in mind the 
maxim caveat emptor and make his own judgments on the quality and 
soundness of the article. Cautious persons would insist upon a 
specific guarantee of quality. Even the incautious got some 
protection from the common law provisions as to merchantable 
quality and correspondence of the article with the description 
under which it was sold. By law or by special contract, a buyer 
might secure a right to proceed against a seller for failure to 
fulfil his obligation. However, such a right could only be en- 
forced by litigation - a hazardous adventure in any case and 
not a practical course of action in the mass of the smaller 
trading transactions, 

The nature of trade in 1867 was such that it did not 
seem unreasonable that buyers should be left to rely on their wits 
and general rules of law. Neighbourhood trade was the rule and 
the typical buyer-seller situation was on all fours with the 
horse trade. Neither one could monopolize the knowledge of 
market conditions to the disadvantage of the other, In the vast 
majority of transactions the parties met face to face with the 
article or, at least, a sample lying before them. Most commodities 
were of a simple kind and quality could easily be judged by the 
senses, Generally, this equality of bargaining position was 
supplemented by personal acquaintance between the parties - one 
knew whom to trust and whom to suspect. These informal controls 
are inherent in local exchange, 

Of pie even at this time there was a considerable 
body of trade which did not confom to this simple pattern, 
Surpluses of staple products were marshalled for export where 


the lack of standard grades cut both demand and price. The nature 
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of the economy was changing rapidly. Production was increasing 
in quantity and diversity and thus demanding an extension of the 
Bree ‘ot exchange. The rapid development of railways and the 
growth of towns and cities made possible a greater volume of 
exports and the development of home markets which were no longer 
limited to the neighbourhood, As manufacturing grew, raw pro- 
ducts had to be assembled for processing. Manufactured goods 
not only increased in variety but the application of science to 
industry resulted in a great number of products with respect 

to which the testimony of the senses was no longer a reliable 
guide to their nature and quality. 

Two main problems emerged as a result of these 
revolutionary changes. In the first place, distant markets 
could only be reached by the interposition of middlemen with 
serious results for the old equality of bargaining position, 

It turned here to the disadvantage of the small producer of 
natural products. He had now to trust his produce to men whom 
he frequently did not know and who possessed, as against him, 

a monopoly of the knowledge of market conditions, One need not 
say that a significant proportion of middlemen are dishonest, 
The mere fact of their superior strategic position gives rise 
naturally to distrust and suspicion and consequently to pressure 
for recovery of approximate equality through government inter- 
vention. 

When natural products are assembled for distribution 
in distant markets, the fact of wide disparities in quality and 
the lack of any accepted standards of quality involves wasteful 
and inefficient methods. There is a lumping of all the produce 
from a particular area to the detriment of the producer of the 
superior article. Sir Joseph Flavelle has given us a striking 


picture of the chaos which this practice produced in the butter 
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(1) 
trade in the seventies. It not only discourages the product- 
ion of superior quality; it hampers trade in the product at every 
point because no one can be sure what he is buying and it depresses 
demand because consumers turn to other goods. In the economy 
which developed in the nineteenth century, reliable standards in 
the products which moved to distant markets became almost as im- 
portant and necessary as an honest currency. 

Secondly, the increase in sophisticated products created & 
another problem of marketing in the field of distribution, The 
quantity and variety of packaged goods offered to consumers 
multiplied, A plethora of products appeared, the quality of 
which could only be determined by complicated scientific tests, 
These found their way down the channels of distribution without 
dealers or consumers having any means of assurance about their 
quality. The informal controls which had operated in the neigh- 
bourhood market broke down here also. Their failure opened the 
way for frauds on the consumer, frequently combined with dis- 
astrous effects upon his health. This inevitable damper on 
a growing trade was injurious to everybody and the exploitation 
of the situation by dishonest manufacturers and dealers penalized 
the honest ones. This situation slowly created a demand for 
state intervention to facilitate trade and restore equality of 
bargaining position, ry 

The measures of government intervention calculated to 
control these abuses in the distribution field will be considered 
first, The control of the adulteration of food has been a problem 
of urban society in all ages, Cities, both ancient and modern, 
have always had their inspectors for the enforcement of pure food 


(2) ) 
laws, The informal controls of the neighbourhood market will 


(1) Innis, The Dairy Industry in Canada, 1937, pp. 34-6, 
(2) Muntz, Urban Sociology, pp. 430-1. 
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not work when a certain size and mobility of population are 
reached, It was not-until the area of exchange was greatly 
peered that the matter began to require the intervention of 
central rather than local government. It is significant that 
the American states did not begin to enact pure food laws 
until 1847 and that federal pure food laws in the United States 
did not come until 1906, after a great expansion in inter-state 
commerce, In Canada, the federal government intervened 
earlier. In 1874 an amendment to the Inland Revenue Act made it 
an offence to sell any adulterated article of food or drink with 
knowledge of its oe The definition of adulteration given 
therein indicates that the new provision was intended largely as a 
health measure. Inland Revenue officers were given power to take 
samples of intoxicating liquor for the ouapnes of determining their 
quality and, as if by an afterthought, they were authorized to 
take samples of food as well. Government analysts were to 
determine the quality of the samples as a preliminary aid to 
enforcement. 

The se provisions were consolidated in the Adulteration 
Act of 1884 , which covered drugs and agricultural fertilizers 
as well as food. The Food and Drugs Act of oe supplanted 


this earlier act and extended its scope in two ways, It defined 


adulteration so as to include unreasonable variations froma @ 
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) Ibid, pp. 431-2. 

) Statutes of Canada, 1874, c.8, ss. 14-24, 
) Statutes of Canada, 1885, c.67, 
) 


Statutes of Canada, 1920, c.27, 
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(7) 
standard of quality to be fixed by the Governor in Council, 
It also contained detailed provisions against misbranding and 
false labelling. That is to say, the act was no longer merely 
a health measure. It was also designed to curb frauds in the 
sale of food and drugs through the technique of government 
inspection and analysis of samples, 

(As the number and complexity of products increased and 
the area of their distribution extended, Parliament went on making 
special provision for curbing frauds and ensuring some equality 
of bargaining position. An extension of the principle of the 
pure food laws was made in 1907 covering all meat and canned foods 
going into inter-provincial is The meat packing and fruit 
and vegetable canning industries had by this time become of very 
considerable importance in Canada. In the previous year, the 
existence of shocking practices in the Chicago meat packing in- 
dustry had been.revealed. Congress had already acted to impose 
supervision on the industry. The Canadian Government introduced 
similar legislation, partly because an investigation had unearthed 
unsatisfactory conditions in the industry, partly because the 
alarm of the Canadiam public was injuring the packing and canning 
industries and partly because it was deemed necessary in order to 
hold foreign Maoh hag It was quite clear that under factory 
conditions of production and the circumstance of widespread dis- 
tribution, the only satisfactory regulation was to inspect the 
packing and canning process. Therefore government inspectors were 
put into all packing and canning establishments doing an inter- 


provincial or export business. Somewhat similar legislation 


FS SR STE NR TO a RS EI 


(7) Ibid, ss, 14 ss, 1 (a)and s.3 (g). 
(8) Statutes of Canada, 1906-7, ¢.27. 


(9) House of Commons Debates, 1906-7, p.408 et seq. 
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respecting dairy products, live stock products, fresh fruits and 
vegetables, honey and maple syrup has been passed. It also pro- 
vides protection for the consumer, but in large part, its purpose 
is to protect and encourage the producer and it will be dealt 
with under that heading. 

Inspection of all petroleum and naptha sold in Canada 
was made compulsory in We and LE een ae The 
buyer of gas for domestic use cannot judge its quality and he 
cannot test of the accuracy of the meter, Thus a system of 
gas and gas meter inspection began as early as eS A 
system of inspection of electric meters introduced in seas ge 
testifies to the increasing consumption of electricity and the 
similar difficulty of testing the accuracy of the meter. Water 
meter inspection did not come until ae ede it was 
not until the turn of the century that the use of water meters 
supplanted the earlier custom of supplying water at a flat rate. 

The fraudulent labelling of agricultural fertilizers 
was struck at by Parliament in eT ie In 1886 all manu- 
facturers and importers were required to send samples to the 
Minister of Agriculture and analysts and inspectors to enforce 
maintenance of quality and honesty of labelling were eA ta. 
Registration under a specific humber ce a by the Minister of 


Agriculture was made compulsory in 1909, A similar structure 


) Statutes of Canada, 1877, ¢.14. 
) Statutes of Canada, 1893, c.36, 
) Statutes of Canada, 1873, ¢.46. 
) Statutes of Canada, 1894, ¢.39, 
) Statutes of Canada, 1905, c.48, 
} Statutes of Canada, 1884, ¢.37. 
6) Statutes of Canada, 1886, c.67, 
0 


) Statutes of Canada, 1909, c.16. 
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of regulation providing for registration, honest marking, 
ie mies of quality with pee aed alas and analysts to enforce 
whens was set up for seeds in 1905 me and for commercial feed- 
ing stuffs in ea By the beginning of the twentieth 
century the supply of seeds for various purposes had Kehoe a 
specialized trade. Misleading advertising was used to push the 
sale of seeds of inferior quality. Insufficiently cleaned seed 
was being distributed by dealers and noxious weeds were thus 
being spread over the country, Shortly after a considerable 
quantity of fall wheat had been distributed as spring wheat, 
Parliament enabled the government to take a measure of control 
over the marketing of seeds by wemigen, tr Similar abuses were 
being perpetrated by manufacturers of “stock foods", who mixed 
Chaff, sawdust, moss, and other materials in their loudly touted 
products, is (rn the extended market, the undoubted right of a 
multitude of small purchasers to pursue their common law remedies 
in the courts was no cure for these abuses. The only effective 
means of control was by a system of registration, standards and 
inspectors to reach the difficulty at its source. And, of course, 
once the government invites people to rely on government stand- 
ards in a commodity, it has a duty to see that they are enforced 
in the trades.) | 
The above cases of government intervention to protect 
the consumer all came from the federal field, Similar conditions 


moved provincial legislatures to similar action in their field, 


Statutes of Canada, 1905, c.41, 


) 

(19) Statutes of Canada, 1909, c.15, 
) House of Commons Debates, 1905, pp.322-3. 
) 


House of Commons Debates, 1909, p.5209. 
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[tne earliest attempt seems to have been to prevent the sending 


oe “ 


of skimmed, sour or tainted, or diseased milk to cheese and butter 
factories, a and Quebec tried to prevent such 
practices by threat of penalty as early as 1868 and 1870 res- 
pectively. However it was not until the early years of the 
twentieth century that they provided for dairy inspectors with 
power to inspect farmers' ce i 
/ rom the nineties to the twenties was a period of great 

increase in government intervention respecting the dairy 
industry. The subjection of cheese and butter factories to a 
system of licensing and inspection for the purpose of regulating 
quality of product and sanitary condition of plants, the 
establishment of grades of milk and cream (made feasible by 
the invention of the Babcock test), the requirement of dairy 
school certificates in order to qualify as tester, grader or 
"head maker” ina factory are the specific innovations of greatest 
importance, These provisions appear in this period in all the 
provinces examined. Of course, they were in part designed to 
protect consumers from frauds. They were also part of a pro- 
gramme for improving and increasing production for export 
markets, And they were hastened by a growing knowledge of the 
relation between public health and the food supply. 

In fact, most of the early provincial interferences 
on behalf of the consumer were of the public health type. At 
Confederation, health was almost entirely a responsibility of 
local governments. Butas the significance of the food supply 


’ became clearer and as the purchase of prepared foods displaced 


(22) Statutes of Ontario, 1868,, ¢. 33. 
(26) Statutes of Quebec) 1870, ©2530. 


(24) See e.g. Statutes of Ontario, 1908, ¢.55; Statutes of 
Quebec, 1921, c.37; Statutes of British Columbia, 1920,c. 25. 
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home growing and/or processing, the provincial governments 
gradually moved to leadership and control over municipal regu- 
lations, That movement will be discussed elsewhere, What should 
be pointed out here is that the provincial governments continually 
increased the powers of the municipalities to test milk supplies, 
inspect the sanitary conditions of stables, and test cows for 
disease and at the same time it brought the activities of local 
officers under provincial ee Similar powers res- 
pecting meat and slaughter houses went hand in hand with those 
respecting milk. Provincial action respecting bread and bakeshops 
begins about 1910, although Nova Scotia had entered the field as 
early as oe ail Standards of weight and quality and specific 
markings were provided for and municipal licence and inspection 
subject to control by the provincial Board of Health were insisted 
tb 

Other provincial interventions for protection of con- 
sumers relate to what may be described as gadgets. In the twentiés, 
Ontario, Saskatchewan and Quebec intervened to ensure certain 
standards of quality in lightning rod systems. The executive 
was given power to establish standards, provide inspection, and 
enforce Lec ae About the same time, British Columbia, 
Saskatchewan and Ontario established a system of inspection for 
the sale of electrical equipment. Provincial officials must be 


(29) 
satisfied of its soundness before it can be sold in the province, 


(25) See e.g. Statutes of Ontario, 1896, c.63; 1911, c.69,. 
(26) Revised Statutes of Nova Scotia, 1884, ¢.73. 


(27) Statutes of Ontario, 1910, ¢,95; Statutes of Quebec, 1911, 
c.40; Statutes of Saskatchewan, 1924-25, c.dl, 


(28) Statutes of Ontario, 1921, c.84; Statutes of Saskatchewan, 
L92Zl=2, ¢.67; Statutes of Quebec, 1928, c.65. 


(29) Statutes of British Columbia, 1922, c.23; Statutes of 
Saskatchewan, 1928-9, c.4; Revised Statutes of Ontario, 
1937, c.62, 8.87, 
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This last is an excellent example of a sophisticated 
article, The average purchaser is quite unable to judge as to 
its safety or durability. Of course, supervision in this case 
is not solely directed to prevention of fraud, Faulty electrical 
equipment is also dangerous to life and property. Therefore, 
these regulations have a police aspect as well. In this respect, 
they are similar in object to the wide power of administrative 
supervision over the manufacture and sale of explosives which the 
federal government possesses under the Explosives Act of 1914, 
Explosives can be a widespread threat to life and property and 
the contribution which scientific knowledge can make to safe 
manufacture and use of them justified government intervention to 
ensure that that knowledge was ee 

Another extension of government supervision for the 
protection of the consumer is to be found in the Coal Sales Acts 
of Alberta en British sora Rha These acts require 
that all collierieg@ shall be registered and that coal shall only 
be sold under its registered name, They authorize the Lieutenant- 
Governor in Council to establish grades of coal and a system of 
inspection. — | 

(the difficulty of assembling the products of a large 
number of small producers in order to transport them to the distant 
market has already been pointed out. It bears most heavily on 
the small producers of primary products - in Canada, agricultural 
produce and fish, Government intervention in this field is 
designed mainly to assist them, though of course, it is also 
aimed at assuring quality to the consumer and at facilitating all 


dealing in such produce, 
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(30) For the reasons for introducing legislation on explosives, 
see House of Comaons Debates, 1914, pp.3587, S861. 


(or) Sratutes of Alverte, 1925, ©4417-1925, ¢.21. 


(42) Statutes of British Columbia, 1951, o,358, 
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The small unorganized producers of primary products 
know little or nothing about the conditions of market demand 
beyond their own community. They know that a better article should 
command a better price, But many of them lack the knowledge and 
initiative to improve quality in order to capture markets and 
where all produce, good and bad, from a particular area, is 
lumped together in the assembling process, there is little incen- 
tive to learn or to try. The failure to gain or to keep lucrative 
markets turns into resentment against the middleman and his super- 
ior strategic position in bargaining. Naturally, the latter always 
takes advantage of his superior position and sometimes he makes 
use of chaotic market conditions to defraud the producer, 

(The efforts of Canadian governments to deal with this 
sit.ation have gone through at least three stages. The first stage 
from 1°73 to 1900 coincides roughly with the long period of 
agricult.ral depression, In this period, governments restricted 
their efforts mainly to education and developmental work, trying 
to encourage and assist farmers to use better methods and to 
increase and improve HOE ak During this period, 
scientific agriculture made great strides in other parts of the 
world and it became clear that, in order to hold home markets and 
to capture export markets, it would be necessary not merely to 
improve quality generally but also to give specific assurances of 
quality and to put up the produce in an attractive form, In the 
period dating roughly from 1900 to the onset of the depression in 
1950, this realization led to the introduction of government grades 
of quality, standard packages and a system of accurate marking in 
a variety of products. Compliance was enforced by a system of 


inspection by government officials, It was supplemented by a 
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(33) Canada and its Provinces, Vol. IX, p.180. 
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Variety of other compulsory measures, such as inspection of 
cheese and butter factories.\ 

The Dominion led in this movement towards standards 
in natural products because of the importance of uniformity and 
its exclusive constitutional power to regulate export trade, where 
the need had first been felt. With the increasing importance of 
the home market and she necessity of giving the Canadian producer 
an even break in it, the Dominion sought to extend its grading 
systems to domestic trade. Interpretation of the constitution by 
the courts showed that its Aeae ci hiah (74 ep aite in this respect were 
limited to inter-provincial trade, This led to special legis- 
lation by many of the provinces in an attempt to validate the 
Dominion statutes and regulations for the purpose of controlling 
intra-provincial transactions, 

During this period, of course, the governments con- 
tinued and intensified their develcpmental work, They made little 
attempt directly to redress the balance of bargaining position 
between producer and middleman, Strict regulation of stock yards 
and the commission merchants operating therein was undertaken by 
the Dominion in 1917. After the investigations into the fruit 
trade under the Combines Investigation Act in 1926, some provinces 
introduced Se eee re some added obligations on 

oO 
commission merchants, This was merely a change in the law 
and not an increase in government activity. Encouragement was 
given by governments to producers! co-operatives in their effort 
to deal with the problem of the middleman, But the main emphasis 
in government activity in this period was on the establishment 


of standards to bonus the competent producer and facilitate 


marketing, 
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(a4) Rex ¥, Memitoba Grain. Co, (1922), 2 W.W.R. 113; Rex v, 
Collinge (1926) 4 D.L.R. 548, 


(25) Statutes of British Columbia, 1926-7, ¢.54; Revised 
statutes of Ontario, 1927, ¢,270, 
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The third stage began with the depression in the 
thirties, It has been marked by an attempt to go beyond the 
maintenance of reliable standards of quality in a free market in 
which the middleman dominates the channels of assembly and dis- 
tribution. The dissatisfaction of British Columbia fruit and 
vegetable growers with the achievements of voluntary co-operation 
and the collapse of the wheat pools reinforced a growing demand 
that the state should organize and control the market for 
primary products. This demand was also strengthened greatly by 
the catastrophic fall in the price of primary products. The 
spectacle of sheltered industries and trades escaping the ravages 
of the depression as a resuit of tariff protection and other 
state aids made many producers of natural products determined to 
get under the umbrella also, A state which provides special 
privileges for particular groups has no effective answer to 
Similar demands from other groups, The Natural Products Market- 
ing Act of 1934 and the provincial legislation supplementary 
to it was the result. 

An outline of the specific activities undertaken by 
governments in the second and third stages may now be given. A 
wide variety of natural products are now subject to compulsory 
grading and inspection for export and inter-provincial trade 
and in some products all domestic trade is covered by the regulations, 

The provisions respecting inspection of meats and 
canned foods which were introduced in 1907 have already been 
mentioned. The Dominion Parliament made provision for compulsory 
Aiea coe inspection of live-stock and live-stock products in 


(37) (38) 
LOA" pickled fish in 1920 -dairy products in 1921, 


(36) Statutes of Canada, 1917, ¢,32, 
(37) Statutes of Canada, 1920, c.48. 


(38) Statutes of Canada, 1921, ¢.28. 
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root vegetables in 1922, me maple products in 1930, aN pat 
in 19354, gels all vegetables in 1935, ii Generally speak- 
ing, these provisions applied to inter-provincial and export trade 
and provided for standard grades, packages and marks with a system 
of inspection to enforce them, In some cases, they went further. 
The Live Stock and Live Stock Products Act of 1917 imposed gov- 
ernment regulation on stock yards, and the commission merchants 
who deal in the stock yards, Inter-provincial traders in fruit, 
vegetables, honey and maple products must now secure a licence 
from the Minister of Agriculture in order to carry on business, 
Registration of sugar bushes and maple manufacturing plants is 
also provided for, 

The most striking example of this kind of intervention 
is, of course, the regulation of the grain trade, The wheat 
farmer of Western Canada, when he came to market his product, was 
subject to all the disadvantages which beset primary producers in 
their relations with middlemen, Indeed, there were peculiar dis- 
advantages as well owing to the virtual monopoly in local elevator 
facilities encouraged by the Canadian Pacific Railway. It is not 
necessary to recount the story of the farmers' grievances oe 
The Manitoba Grain Act of Naess up a Commissioner with 
power to require grain dealers to take out licences to supervise 


the handling and storage of grain and to investigate all complaints 


respecting dockage, grade, weight, fraud and neglect, The public 


(39) Statutes of Canada, 1922, ¢.43. 
(40) Statutes of Canada, 1930, ¢.30, 
(41) Statutes of Canada, 1934, ¢.18. 
(42) Statutes of Canada, 1935, c.62. 


(43) For these, see generally, Patton, Grain Growers Co-operation 
in Western Canada. 


(44) Statutes of Canada, 1900, c.39, 
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utility aspect of the terminal elevator business was also re- 
cognized. In1912, a Board of Grain Commissioners with extensive 
powers over the marketing of grain was established, The inspect- 
ion service was extended beyond the determination of grades to 
cover binning, cleaning, storing, and shipping in terminal elevators, 
The car order-book system was imposed on the railways and the 
Board was authorized to order an equitable distribution of freight 
cars, aa Further revisions of the act in 1928 and 1930 have 
still further extended the control of the Board of Grain Commissions 
over the caagee OF and attempted to overcome certain constitutional 
objections taken by the eee 

In this period (1900 to 1930) the principal inter- 
ventions of the type now being considered which were launched in 
the provincial field had to do with the regulation of the dairy 
industry. By 1921, grades for milk and cream supplied to dairy 
product factories had been established in Ontario, Saskatchewan, 
British Columbia, Quebec, and Nova Hikaianewl Registration or 
licensing of factories had become compulsory and provincial in- 
spection had been established to enforce grading provisions and the 
maintenance of sanitary conditions in the factories. Head makers, 
graders and Louueie were required to hold certificates from the 


(49) 
Department of Agriculture, 


(45) Statutes of Canada, 1912, ¢.27, 
(46) Statutes of Canada, 1925, c.33; 1930, c.5, 


(47) Rex v, Manitoba Grain Co. (1922) 2 W.W.R. 113; King v. 
EHastern Terminal Elevator, 1925, 5.C.R. 434; Trimble v, 
Capiing® (1.927 ) 2 D.L.R,. 717, 


(48) Statutes of Ontario, 1916, c. 52; Statutes of Saskatchewan, 
1919-20, ¢.46; Statutes of British Columbia, 1920, ¢.23; 
Statutes of Quebec, 1921, ¢.40; Statutes of Nova Scotia, 
1921, ¢.45, 


(49) These regulations are scattered through a number of statutes | 
which it would be too burdensome to quote here, 
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In the earlier period (1873-1900), the provinces had 
relied mainly on the supervision of unofficial dairy associations 
for the maintenance of standards. But as the applications of 
science to the dairy industry became more numerous and the 
competition for export markets more intense, the arguments for 
centralized government control with its permanent organization 
and its ready command of scientific knowledge became too ee 
to be Piaubeace Hence, the establishment of dairy branches in 
the provincial Departments of Agriculture, a movement in which 
Ontario took the lead in eae 

Apart from the dairy industry, the provincial govern- 
ment activities in this period were mostly directed to attempts to 
cure the constitutional defects of the Dominion regulatory 
structures referred. to above. Compulsory grading could not be ex- 
tended to intra -provincial trade except by provincial legislation 
and many provinces sought to extend the Dominion regulations by 
supplementary legislation which would enable Dominion inspectors 
to impose Dominion grades upon intra-provincial trade, 

This device for extending Dominion regulations into 
the provincial sphere was held ultra vires by the courts in 
a Since then a number of the provinces have enacted 
their own legislation providing for grades, packages and marks. 
Saskatchewan and Manitoba have enacted such legislation covering 
Llive-stock iar us New Brunswick passed comprehensive 


(54) 
legislation for the grading of natural products in 1937, 


(50) Innis, The Dairy Industry in Canada, p. 108, 
(52) fora. 


(52) See Rex v, Zaslavsky (1935) 3 D.L.R. 788, later followed by 
Similar decisions in Alberta and Manitoba. 


(53) Statutes of Manitoba, 1936, c.24; Saskatchewan, 1936, ¢.77, 
(54) Statutes of New Brunswick, 1937, cc.52-53, 
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In 1935, Quebec made provision for the grading of agri- 
cultural products of all kinds, wd An act of similar scope 
was enacted in Ontario in 1957 and, in the same year, British 
Columbia made provision for her own system of grading beef, fruit, 
vegetables, and near e It is understood that the provinces 
intend to enact Dominion grades by regulation under that legis- 
lation and appoint Dominion inspectors as their officials to en- 
force them, 

Some products got special attention in some provinces. 
In 1933 Quebec povided for standards of quality in leaf tobacco 
and authorized inspectors to enforce the standards, to supervise 
processing, and to determine the "salubriousness of the premises" 
of the cipmeibed cla In addition new legislation appeared 
respecting dairy products requiring licences from transporters 
of milk, bonds from distributors, and records and reports from 
cheese and butter Lbthiingane W Nova Scotia passed similar 
legislation for the protection of dairy producers in the same 
Nine In 1955, Ontario provided for administrative super- 
vision of the sale of grain with a view to preventing the spread 
of noxious et 

A good many of these measures, which are typical of 


the government interventions in the period from 1900 to 1930, 


continued to appear in the present decade. But a definitely new 


(55) Statutes of Quebec, 1935, c,30, 

(56) Statutes of Ontario, 1937, ¢.24; British Columbia, 1937,cc.4,23. 
(57) Statutes of Quebec, 1933, ¢.27. 

(58) Statutes of Quebec, 1933; c,24. 

(59) Statutes of Nova Scotia, 1933, c.8. 

( 


60) Statutes of Ontario, 1935, c.8. 
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departure in government regulation of marketing got under 
way in the early thirties. It was foreshadowed in British 
Columbia as carly as 1927 by the Produce Marketing pea It 
might be described as compulsory producers co-operation for it 
provided that a decision of a 3/4 majority of the growers in an 
area should be binding on all. Such a majority could set up a 
committee with power to determine the time, quantity, place and 
price of marketing of the entire product in quostion. This 
committee was, in a sense, unofficial, because it was chosen by | 
the growers and shippers from among thomselves. It was official, 
in essence, because it wielded the coercive power of the state 
and thus proposed to make the state the architect of the market. 
The British Columbia fruit and vegetable growers wore 
disappointed at the results of voluntary co-operation. They felt 
that an cxclusive marketing agency, mainly controlicd by producers, 
could prevent the abuses of the middleman and that, by levelling 
off the flow to market, it could stabilize prices. Voluntary 
co-operation had failed to socure and maintain an exclusive 
marketing agency and they were detormined to get it by state action. 
Similar in type was the Dairy Products Sales Adjustment Act in 
the same provinee in 1929. It was an attempt, by the usc of 
state authority, to cartellize the dairy industry of the Fraser 
Valley and equalize returns 4s between producers, in so far as 
the disparities were due to the spread between the Vancouver ee 
of fluid milk and the price paid by processors of milk I 1 
The Saskatchewan legislation of 1931 poy the 
compulsory pooling of all grain was similarly sore 


However, all three of these experiments fell foul of the courts 


(61) Statutes of British Columbia, 1926-7, Ced4. 
(62) Ibid., 1929, c.20. 


(63) Statutes of Saskatchewan, 1931, c.88. 
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before they had accumulated much experience, The depression 
deepened with special hardships for primary producers and in 1934 
the Dominion Natural Products Marketing Act was need 
It was essentially similar in principle to the British Columbia 
act mentioned above and was in terms applicable to all of Canada, 
and to all kinds of natural products. It was clear that pro- 
vircial legislation would be necessary to ensure the constitu- 
tionality of this comprehensive scheme of regulation and the pro- 
vinees co-operated by enacting similar natural products marketing 
acts, se 

Dominion and provincial marketing boards were to co- 
operate in determining the time and place at which and the agency 
through which natural products were to be marketed, They had 
power to determine the quantity and quality and manner of market- 
ing which, of course, implies the power to fix prices, This is 
a revolutionary departure from the older types of marketing regu- 
lation which aimed at improving the operation of the free market, 
The Natural Products Marketing Acts sought to liquidate the free 
market and to establish channels of assembly and distribution 
under state control. Thus they are to be attributed in part to 
the deep dissatisfaction with the current operation of the free 
economy which swept the western world during the depression, They 


were the Canadian offspring of the economic planners. Whether the 


(64) Lawson v. Interior Tree and Vegetable Committee (1931), 
2 D,L,.R. 193; Lower Mainland Dairy Sales Adjustment Committee 
v. Crystal Dairies Ltd, (1933), 2D.L.R. 82; Re Grain Market- 
ing [1931] 2 W.W.R. 


(65) Statutes of Canada, 1934, c.57. 


(66) These provincial acts varied somewhat in fom but they 
aimed at substantially the same results. See e.g., Statutes 
of British Columbia, 1934, c.38; Statutes of Saskatchewan, 
1954, ¢c.62; Statutes of Nova Scotia, 1934, c,58, 
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ambitious schemes which they outlined would have met with any 
measure of success if the Privy Council had not intervened is 
difficult to say. But any considerable degree of success would 
have led to the rapid cartellization of Canadian agriculture. (b> 

Another adventure in market regulation by the state made 
its ayeeervancs about the same time, This was the establishment of 
an administrative authority to regulate the marketing of fluid 
milk in urban centres, It is not possible to describe this inter- 
vention simply as a revolt against the free market, though, no 
doubt, that has been an element in the demand for regulation. 
Along with other primary producers, the milk producer shared a 
list of grievances against the middleman. However, there were 
other important considerations involved, 

Milk has become one of the first necessities of life 
and therefore any interruption of the daily supply is regarded as 
a catastrophe, Plausible arguments can be made to show that the 
urban distribution of milk is almost as much a natural monopoly 
as the supply of gas and water. Therefore it has been claimed 
that the distribution of milk has become a public utility enterprise 
where competition does not supply adequate regulation and where 
state regulation in the form of the fixing of prices, enforcing 
standards of service, and restricting entrance into the business has 
become appropriate. 

This argument received powerful support from the follow- 
ing factors. Urban demand for milk has led many producers to 
specialize in dairying and consequently their position is more 
exposed to fluctuations in returns. The necessity of establishing 
an atlequate tase for winter months causes large surpluses in summer 
which tend to upset the market. This tendency was aggravated in 
the depression by the entry of many small farmers into the market 
for the purpose of supplementing their dwindling cash returns, 


Chain groceries, assured of cheap supplies, began to break in on 
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the distributors, - even to the point of using milk as a "loss- 
leader", Distributors became alarmed and dissatisfied, In these 
unsettled conditions the threat of milk strikes and the complaints 
of dairymen that an uneconomic price would force them out of 
business alarmed the consumer. Thus a number of pressure groups 
became concerned to demand atavility in the industry through 
government action, 

In this case, the desired action had to be sought 
from the provincial governments. Of the provinces examined in this 
study, Ontario ve and Quebec sai provided for administrative 
boards with wide control over the milk industry in 1934, 
Saskatchewan followed suit in 1935 ii and Nova Scotia, having 
already provided for the licensing of distributors in 1934, 
proceeded to give the board power to arbitrate and settle dis- 
putes between different groups in the industry in ‘ac The 
other provinces mentioned above have gone considerably further 
than Nova Scotia. Quebec authorized the board to approve price 
agreements between producers and distributors and to enforce 
them as well as to fix prices on its own motion. In addition 
to this, the Ontario board has a discretionary power to refuse 
licences to distributors if it does not think the granting of 
a licence is in the public interest and a right to approve and 
enforce codes of fair business practices in the industry, The 


Saskatchewan Milk Control Board has even more comprehensive powers 


over the industry, 


(67) Statutes of Ontario, 1934, c.30, 
(68) Statutes of Quebec, 1934, c.27. 
(69) Statutes of Saskatchewan, 1935, c.58, 


(70) Statutes of Nova Scotia, 1937, c.57, 
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This completes the list of the important interventions 
of government for the purpose of regulating marketing, The 
attempt to find substitutes for the old informal controls of the 
neighbourhood market has led to a great increase in gowernmental 
activity. In part, these devices have been designed to protect 
the consumer, On the whole, the main emphasis has been on 
protection and encouragement to the producer and the general 
improvement of trade; an attempt to cure some of the defects of the 
extended free market. In recent years, however, there has been 
a tendency to lose patience with such a limited objective. Thus 
the Natural Products Marketing Acts and the Milk Control Acts 
have tried to find a substitute for the free market in a state 


regulated market, 
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iit. CONTROL OF AGRICULTURAL PESTS AND ANIMAL DISEASES. 


A country which depends to a great extent upon agricul- 
ture Tor its prosperity must be specially concerned over things 
which threaten to lessen the quantity and quality of production. 
The fayases of noxious weeds, insect peats and animal anda plant 
diseases have always caused serious loss to the individual farmer. 
By the time of Confederation, the community interest in meeting 
these menaces and the advantage of united attack upon them had 
become clear. But the community wich realized its interest was 
@ small one and united attack was mainly limited to local munici- 
pal regulation. 

As long as the lack of facilities for communication 
limited trade and intercourse to the local community, municipal 
regulation corresponded to the realities of the Situation. How- 
ever, rapid improvements in transportation, already under way in 
1867, made trade possible between many different areas and lo- 
calities far distant from one another. With the greatly in- 
creased range of trade came a parallel extension of the range of 
noxious weeds, insect pests and the diseases of the plants and 
animals, Local responsibility for control of them ceased to be 
adequate. Localities might become infested or infected by the 
carelessness of psople in distant areas and the exercise of 
municipal powers of control did not enable the victims to reach 
those who had caused the loss. That could only be done by central 
governments (provincial and/or Dominion) establishing and enforcing 
uniform regulation over the whole country. 

By the eighties it had become clear that these menaces 
to agriculture had ceased to be merely local problems and had 
become provincial, if not national, in scope. About the same 
time, governments in Canada became concerned iu promoting agricul- 
tural development and efficiency and this provided an added 
page for vigorous attacks on these enemies of efficient agricul- 


ture. Still more important, the growth of scientific knowledge 


tty central governments access to weapons for fighting them - 
1) Canada and its Provinces, Vous. IX, Ds 180. 
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an access which was practically denied to municipal governments. 

since the middle of the nineteenth century, our scien= 
tal ac knowledge of these pests and diseases and of the effective 
means of controlling them has grown very rapidly. Much of this 
knowledge could not be used effectively unless operations were 
directed by experts, The small rural municipality does not know 
how to tap scientific resources and it cannot employ experts as 
economically as can the central government. Thus a powerful 
impetus to centralization was given in this field. The signifi- 
cance of this influence is confirmed by the fact that centraliz- 
ation has gone much further in connection with the struggle 
against insect pests and animal and plant diseases than in the 
case of noxious weeds. In the latter case, scientific control 
has not made such striking advances and generally speaking ad- 
ministration has remained with the municipalities, subject to some 
central supervision, 

Both Dominion and province have legislative power over 
agriculture and, consequently, regulation has been provided for 
both on the provincial and the national level. Dominion inter- 
vention has laid its main, though not its entire, emphasis on 
preventing the introduction of pests and diseases from abroad and 
the spreading of them from one area to another. The Dominion has 
also attempted to control the trade in poisons used for fighting 
pests, . 

In 1865, the Province of Canada sought to provide against 
the importation and spreading of certain animal diseases. The 
legislation established a number of prohibitions and enabled the 
Governor in Council to order certain precautions to be caieaer 
It is significant of the temper of the period that the sole sanction 
for these regulations was the threat of a penalty to be exacted by 
judicial proceedings. This indirect method of enforcement, or 
government by judges, was gradually discarded. When the object 


is not primarily to punish individuals for wrongdoing but rather 


(2) Statutes of Canada, 1865, c. 15. 
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to prevent sociaily undesirable conditions from arising, the 
judicial technique is of limited efficacy. Thus in 1869 inspec- 
tors with power to enter and inspect were provided for. They 
were authorized to cemarcate infected areas and make orders for 
% 
their effective soe sath In 1879, inspectors got power to 
destroy infected amimals and the sues ca Council was author- 
Le 
ized to provide compensation to Aa axe e In 1885, the government 
got power to compel certain standards of sanitation in connection 
5 

with transportation facilities for mente, ty gradual tightening 
of administrative control has continued up to the present Sime, 
designed to enable the government to act quickly and firmly to 
check these diseases, 

In 18698, Parliament enabied the government to Econo. 

ti7 

the importation of nursery stock from any foreign country. The 
object was to control the San Jose Seale which was a serious 
threat to fruit trees at that time. No administrative powers of 
enforcement were given in this act. But in 19iC, it was replaced 
by provisions applicable to all destructive insects and plant 


8) 
diseases, It enabled the Governor in Council to make regulations 


-_— 


for treatment of outbreaks and the destruction of nursery stock, 
to fix conditions of compensation to owners and so on. MInspec- 
tors with wide powers were provided for and the Minister was 
authorized to take drastic steps on the basis of an inspector's. 
report. 

As the menace of insects and pests became more serious, 
the number of commercial poisons offered for their control also 
increased. The purchaser of these could not judge of their 
chemical content or of their efficacy. Often it was discovered 


that a particular poison was quite harmless. Others were found to 
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(3) Statutes of Canada, 1869, c. 37. 
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be more harmful to plants than to pests. in 1927, Parliament 
provided regulationfor this trade. All poisons offered for sale 
for use against agricultural pests must now be registered and 
their chemical content revealed. The Minister of Agriculture is 
authorized to appoint an analyst ee whose advice he may refuse 
registration to a particular poison. All packages must be label- 
led with full particulars about the contents. Inspectors, with 
power to enter and secure samples, are provided for as an aid to 
a 

The provinces have supplemented the devices outlined 
above, As is to be expected, the particular subject matter of 
regulation varies from province to province but the methods em- 
ployed are strikingly similar. Particular attention will be given 
here to the efforts of Ontario to establish effective controls 
because they furnish a most striking illustration of the changing 
technique of regulation, Developments in the other four provinces 
examined in this study will be discussed only in so far as they 
vary from the Ontario pattern, 

Ontario enacted legislation for the control of Canada 
thistle in 1866 and biack knot in ia aie first acts merely 
required owners to cut weeds and eradicate black knot and yellows 
on pain of penalty. Wie ipeii bine were authorized to appoint 
inspectors whose sole function was to notify owners to act. In 
1884 municipal inspectors were given powers to require owners to 
perform the necessary tree surgery and cutting -f weeds. On 
failure of the owner to comply, the inspector might enter for the 
sole purpose of cutting weeds on land not sown to ate all 
other cases he could do no more than take action to impose the 
statutory penalty. In 1893 special legislation fer the control of 
yellows and black knot, then ravaging fruit trees, was passed. It 
imposed a statutory duty on the owner to destroy trees afflicted 
with it. Where he faived to obey the order of an inspector, pro- _ 
(9) House of Commons Debates, 1926-7, pp. 1773-4, 2135. 
(10)Statutes of Canada, 1927, c, 40. 


(11)Revised Statutes of Ontario, 1877, c. 188; Statutes of 


Doterio, 1870. 6. So° 188l, ¢. 25. 
(12) Statutes of Ontario, 1884, c, 37. 
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vision was made for a municipal board of fruit tree inspection, 
The decision of the board was final as to the obligation to des- 
troy a particular tree. But even then, failure to obey the order 
of the board merely subjected the owner to a ea ee reluc- 
tance of the legislature to give administrative officials power 
to enter and destroy private property and their reliance upon 
municipal administration and initiative are extremely clear, 

in L910, however, the principle of centralized adminis=- 
trative control was accepted. In new legislation respecting dis= 
eased fruit trees in that year, the Minister of Agriculture was 
authorized to appoint provincial inspectors and to make regula~ 
tions controlling all inspectors. On the report of two separate 
inspectors he was empowered to order and enforce the destruction 
of whole orchards. in 1912, the Minister got the power to 
approve or disapprove of the appointment of municipal inspectors 
and provincial inspectors were given authority to supervise wa 
In 1914, the Lieutenant-Governor in Gouncil was authorized to ap= 
point a provincial entomologist and nurseries were forbidden to 
distribute plants and trvees-until they got a certificate from ee 
And the executive was given power to extend the terms of the act 
to other diseases and pests not specifically mentioned in the act, 

The development clearly indicates how slowly municipal 
and amateur regulation gave way to centralized and expert control 
and how reluctant the legislature was to sanction administrative 
interference with individual property and conduct. A similar 
hesitating development can be traced in almost every new type of 
government regulation introduced before the Great War. 

Legislation designed to control noxious weeds has not yet 
resulted in the same degree of centralization. Administration has 
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remained in the hands of the municipal authorities. Appointment 
of these has become compulsory, however, and the Minister is 
authorized to appoint inspectors where local bodies fail to do 
tear neers However, the weed menace has become increasingly 
serious in recent years and in 1935, a significant further step 
was taken, Provision was made for the appointment of district 
weed inspectors who are central pei Genes have power to 
supervise municipal officials and to enter and destroy weeds 
wherever a municipality fails to do so. 

Ontario provided for municipal enforcement of provisions 
for destroying the barberry bush in eae and Pe aeeee the same 
technique for controlling the corn-borer in ee et these 
matters are now swept into the control of the central government 
by the broad terms of the Plant Diseases Act of dag uae Peete 
provision for the destruction of foul brood among bees began in 
1896)? herebdiar but compulsory enforcement was contemplated by 
provision that the Provincial Beekeepers't Association should 
appoint inspectors with power to enter and destroy satchaaubh ee 
By 1914, these had been superseded by provincial iit ie 
by 1927 the government had got power to impose quarantire, to 
require certificates for importation of bees and the registration 
of all Bea pkaoeaeel ciaiiGbuovens are required to keep reoords and 
make periodic reports to the Department of Agriculture, 

The British Columbia developments in this field have 
been similar to those of Ontario. The control of noxious weeds and 
plant and bee diseases has come to rely on a wide power of regulation 
in the hands of the government and on a corps of inspectors with 
power to enter and enforce the Ree At first, the right 
of the government to enter and disinfect or destroy orchards 
(17) Revised Statutes of Ontario, 1927, c. 309. 

(18) Statutes of Ontario, 1935, os. 49. 

(19) ¥ bi " 1900, Gy 48, 

(20) ‘i i ” 1925, c. 74.6 

(21) " e ” LOOT, ee OTs 

(22) " . " 1690, ‘Cr. CG 

(23) Revised Statutes of Ontario, 1914, c. 258, 

(24) 

(25) 


i tf " e Lgay, c. S14, 
Revised Statutes of British Columbia, 1936, cc.ll, 217, 306. 
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against the owner's wish depended upon securing an order from a 
court of summary Na Gur The Plant Protection Act of 1935 
provides that these things may be done on the order of the 
Minister of ee ia Ontario made special provision 
for the corn-borer, British Columbia provided special machinery 
for controlling the codling Bee is the pga The 
chief difference seems to be that British Columbia at an early 
date provided her own administrative machinery for the control of 
certain contagious animal sees a iy Ontario has never found 
it necessary to supplement the Dominion regulations on this 
subject. 

Saskatchewan uses the same methods for the control of 
bee Pg has not established any comprehensive control 
over plant and animal diseases, The control of gophers and grass- 
hoppers is a municipal responsibility, supplemented by central 
assistamce and Be aS same is true of noxious weeds 
where the powers of municipal inspectors have recently been 
extended to cover control over the disposal of screenings and the 
cleaning of threshing thchinas. © 

Quebec provided for administrative control of bee 
diseases in 1908, What many will regard as the zenith of 
bureaucratic meddling was reached in 1935 when the right to sell 
or exchange queen bees became Subject to the securing of a 
certificate of health from the Minister of ie wsea 
Regulation of plant and animal diseases date from are” 
1935 ad respectively, Nova Scotia has the usual provisions for 


(38) 
central administrative control of the diseases of plants and bees, 


(26) Statutes of Br ‘British Columbia, 1915, c. 8, 8, 130. 


(27) Ibid,, 1935; c, 57, 


(28) 7 foe) ¢. 10, 
(29). 1 1930, c. 22, 
coy” 1891, c, 6. See now Revised Statutes of British 


Columbia, L936. 19 51., 

(31) Statutes of Saskatchewan, 1924, c. 32, 

(32) Statutes of Saskatchewan, 1934-5, c. 30, ss. 187-90. 
(33) Revised Statutes of Saskatchewan, 1930, c. 163, 


34) Statutes of Quebec, 1908, c. 26, 
Go, " ‘i 195s, ©. Sa, 
36) ™ " we 3OIe we, 2, 
37) " De HOSE. we. S., 
(38) Statutes of Nova Scotia, 1896, c.8; 1898, c,24; 1916, a.6, 


See now Revised Statutes of Nova Scotia, 1923, c. 64, ss. 99-117, 
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In 1933, the Apple Maggot Control Act gave to an administrative 
oerd sweeping powers for the purpose of ridding the province 
of this ee 

The protection and development of agriculture made 
necessary a concerted attack on these pests amd diseases. The 
better the means of transportation and communication, the more 
of a menace these things become. As the older destructive 
agencies are brought under control, new ones threaten to come in 
from abroad. When they gain a foothold, a combination of 
scientific study and vigorous action is necessary to wipe them 
out or, at least, to bring them under control. The manner. in 
which the legislature moved gradually and reluctantly to set up 
administrative leadership and control indicates that when the 
menace reaches a certain magnitude it is the only effective method 


of combatting it, 


RE 


NE 


(39) Statutes of Nova Scotia, 1933, ¢. 11, 
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IV_ LABOUR REGULATION 


The Industrial Revolution created a new pattern of 
human relationships among those engaged in industrial production, 
The machine required many hands for its tending and, at the same 
time, it demanded unified direction of this co-operative effort 
in production if the advantages of the new inventions were to be 
fully exploited, In response to these two requirements, the few 
who were able to command the necessary capital secured the owner- 
Ship of the machines and workshops while large numbers of workers 
abandoned agriculture and handicrafts to tend the machines in the 
factory. The factory systen, where the many submit their labour 
to the direction of a few in return for wages, provided a pattern 
of organization through which the promise of the machine to multi- 
ply production has been realized, But the employer-employee 
relationship which this involved created many problems which we 
have, as yet, only begun to solve, 

Most of the difficulties of this relationship arose out 
of one prominent feature of it. The employer in determining the 
lines of productive effort decided, among other things, how 
much labour he would employ and when he would employ it. In other 
words, labour in general became a commodity, as some labour had 
always been, to be bought and sold, its price subject to the 
law of supply and demand, In the nature of things, a vague 
resentment, on the part of the worker grew out of this situation, 
He objected to his labour being placed in the same category as 
machines and raw materials, The demand for labour fluctuated ag 
did the demand for other producers' commodities, Ina period of 
relative scarcity of labour, the workers enjoyed higher wages and 
relative prosperity, But when the labour Supply outran the 
demand, wages fell and generally some proportion of the working 
pApaNatbon suffered from unemployment, 

In the latter event, the situation bore with special 


severity on the workers, For the great majority of then 
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the national income was never great enough to provide a generous 
Standard of living. Almost continually harried by poverty, they 
were decidedly unequal in bargaining power to the employer, who 
owned the instruments of production and could generally afford to 
wait. Low wages and periods of unemployment meant chronic dis- 
tress among the working population, 

However, it came to be realized that it was not only the 
workers who suffered from the unregulated labour contract, 
Workers, broken in health or morale, or, in fear of these 
disasters, are not efficient, The employer and the public 
generally had an interest in securing a living wage for the 
efficient worker and in securing his health against factory 
hazards, 

Two main methods have been used in attempts to improve 
the position of the employee. First, by collective bargaining 
through trade unions, workers have sought to redress the 
balance of bargaining position, Secondly, governments have 
been called upon to intervene and impose certain minimum 
standards for their beneftt. Organized workers brought 
pressure to bear upon legislatures for this kind of remedial 
legislation. This pressure was supplemented by a recognition 
of the public interest in the health and independence of 
industrial workers, And, of course, when trade unions gained 
sufficient strength to engage in prolonged struggles with 
employers, the public interest in industrial peace in certain 
vital industries became too clear to be ignored, 

The present study deals only with governmental inter- 
vention in the relations of employers and employees, In 
countries where the free economy has been maintained, this 
intervention has taken three principal forms. First 22% 
has sought to regulate the physical hazards of employment and 
to place strict limitations on the employment of women and 


children, Secondly, it has attempted to enforce a minimum 
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wage and maximum hours of labour. Thirdly, it has tried to 
mediate in industrial warfare. 

The development in Canada has followed these lines, 
lagging somewh at behind the countries which were more rapidly 
industrialized. Regulations of the first type began to appear 
in the cighties but governments did not be come deeply committed 
to intervention until the twentieth century. The difficulties 
of industrial organization did not become acute until that time 
and what is more important, labour was not sufficiently well 
organized to apply insistent pressure on the legislatures before 
that time. Most of the regulation has dealt with the labour 
contract or the use which the employer makes of his property and. 
therefore falls within provincial jurisdiction. Though varying 
in dctail from province to pele ince there is a consistent pattern 
of devclopment throughout. 

The first important mcasure appearcd in Nexa Scotia in 
the carly seventics, when a Mines Regulation Act was passed, 
limiting the cmployment of childron and providing for safety 
Seer English expericnee was drawn upon and government 
inspection to enforce observamee was supplicd from the beginning. 
The pressure of organized labour was of prime importance in the 
securing of this mcasure as also in the case of the Ontario 
Factories Act, established signined. Quebce ll 
with a Factories Act in ee. Nova Scotia in 1901, 

(5) 5 
caskatchewan in 1909, amd British Columbia in 1908. The 


Nova Scotia Act for protection of workers in mines was 


oo 


(1) Revised Statutes of Nova Scotia, 1873, o.10. For much 
carlier legislation which was never enforced, sce Statutes 
of Upper Canada, 1857, c-18. 


(2) Statutes of Ontario, 1884, ¢-59; Sec also Logan, Trade=- 
Union Organization in Canada, PDP. 71,966 


(3) Statutes of quebec, 3885, Go Seo 
(4) Statutes of Nova Scotia, 1901, ce le 


(5) Statutes of Saskatchowan, 1909, Cale. 
(6) Statutes of Britisa Columbia, 1908, ¢-15- 
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followed in Ontario in a 5 Quebec in Men in the North 
West Territories by ake British Columbia had such legislation 
on the statute book as early as sian se 

Broadly speaking, the factories and mines legislation 
deals with three different matters. Firstly, it imposes 
special limitations on the employment of women and children, 

The employment of children below a certain age and the 
employment of women and children at certain tasks is forbidden. 
Maximum working hours for women and children are fixed. As 
time has gone on, amendments in most of the provinces have 
progressively raised the age limit for employment of children 
and lowered the maximum working hours. 

Secondly, this body of legislation contained numerous 
provisions respecting sanitation. These vary with the kind of 
establishment; naturally the most stringent rules are applied 
in places where food is prepared. For example, bake-shop 
employees must be free from disease and sleeping quarters on 
the premises are Mie ca The sanitation rules have 
grown more precise and stringent with the advances in scientific 
knowledge and sanitary technique. 

Thirdly, it contained a body of regulations for securing 
the physical safety of employees. The se provide for such 
diverse things as guards around machinery, precauti oms in the 
use of clectricity and adequate fire escapes. None of these 
rules respecting factories and mines were left to the ordinary 
process of law enforcement. Provincial inspectors were 
authorized to enter and inspect premises. Employers were 
obliged to keep records of the women and children employed and 


to notify inspectors of accidentse 
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7) Statutes of Ontario, 1890, c.10- 
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(8) Statutes of Quebec, 1892, CeA0. 

(9) Consolidated Ordinance, 1898, Gel6. tite 
(10] Statutes of British Columbia, 1877, Cel5; 1897, c.27. 
(11) Statutes of Ontario, 1897, cedle 
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Commercial as well as industrial establishments 
increased in size and in the number of employees. While shops 
engaged in trade could scarcely duplicate the physical 
heaves of industrial work, nevertheless the workers in these 
shops were rarely organized and rarely able to bring any 
collective pressure on the employer for the improvement of 
working conditions. Thus the Factories Acts were rapidly 


followed in Ontario and British Columbia by the re Acts. 


Ontario provided for municipal inspection in aa By 
1897 this had become provincial oe elon a British 
Columbia began with municipal inspection in 1900 and has 
continued with it up to the present eee Quebec provided 


for the bringing of shops within the system of factory 
regulation in eg Nova Scotia and Suskatchewan, where 
large commercial establishments are rare, have not established 
shop regulation. Generally speaking, the Shop Acts deal with 
the same matters as the Factory Acts, regulating the employ- 
ment of women and children and providing for minimum standards 
of sanitation and safety. 

All the provinces examined in this study have provided 
for periodic inspection of steam boilers and provincial 
examinations and certificates for the operators of Pee. 
Ontario, Saskatchewan and Quebec have testified to the 
importance of the construction trade by providing for the 
regulation and inspection of the scaffolding and hoists used 
in CU Because of the relatively untechnical nature 
of the regulations and the superiority of local knowledge, 


municipal inspection has never given way to provincial inspection 


in this particular activity, 


(12) Statutes of Ontario, 1888, ¢.33, 

(13) Statutes of Ontario, 1897, ¢.51, 

(14) Statutes of British Columbia, 1900, ¢.34. See now 
Revised Statutes of British Columbia, 1936, c.261, 

(15) Statutes of Quebec, 1934, c.55. 

(16) Statutes of British Columbia, 1899, c.10; Statutes of 


Saskatchewan, 1906, c.15; Statutes of Ontario, 1913, 

c.61; Quebec, 1894, ¢c.50; Statutes of Nova Scotia, 

L914, Ger. 
(17) Statutes of Ontario, 1911, c.71; Statutes of Saskatchewan, 

Pyle, ColLSs Sveaimves of Quebec, tyel, ¢,76. 


aot 


. yp as a ata. a. Ape aparain: x 

Mic tomer, sige ont. #0, RAO ASS 68: BO 
wibiqes aoe asoA, Kodrcons', ot poet . es 
“ha wali, : Beech 9, sete eae pus of 


rs tee 


oe 4s is di no.kd aera. coat woh E 


Fi » aaa iad. ie), oes M 
7 Oy bree ‘Gad 
a ae bad, oe oh 8 
babtwo: mE, tot outst es an Tannery ae. Oe. o, ahd ape w. hag 
proton’ 38 ai ENS, Ca, a ew a “ satan ane sone. 
ee 9 at atl ge jsut wee ine adlgoog. On A Peel. oh nota 
be dol intns. ron peed a OES ote eta Anareh, susbiail : 
ditiv: Iveb sok gone Pag. ue CARO HAL aia op AOE * 
arate gee mS a ae 
a Pe. Fx TLS) * ? | Fe} Coa Ps ¥. 4 » 
| ig hotope. whe getty alin, otgh paptoat se Bh BR acon se, ot 
: ei bemuatbenait cs oreamkee bom, sith rong bee. sorta, dee. Hemow te 


i PE 
ubebtvorg eres. uivga. plik sh. aitpimee espa ping. emit LEA 5 lca 
4 ; Rakenrenicg Ses ys: ah aa eS? ao Ay tte gaaad oN dried, 
a ; eRe 20 Agden et o> eden sate noe, bags eco thee r iee 
. et 92 pers it meg avad, and oH. Jung smusveragl oe 23 eu . sbi : 


tie aOR elycy ¥ *S. Ram ose ay. a aad out a) NED aa “ panne aid od 


a. Wied, enn a i ae ot 
e 7 Ee Fs B ara. Aa rly, an oe, A eerie 2ilet ¥f Moe 7 
wy i « hha Cae ie teats ae ? 


] Py UaT abe NA i Se Oy ie ae ae “at 
i he neat Nye Ae Ley. giteat eave, bert aR Race deBanee oat 38 oa 


“padoroaguats, apace yl! baat kaha eet Raktongant Lagé: 


= 
: ; vy iy vt | 
Speen ee Rees ae eee ie mie Caen timate We pe come navel 6 wet sane oe oe hae ' a : 


r PROT west tment tens 8 amen ts emma nearer ennai ere 6 ote romania 
a eee on wien obs bby woes pom meaty ee ee on 


Latyk! «tt Si a Lae, * - is 
asa C0 te presse sa 
» wor se@ (680 oOnes abdeadee dotetxe 10 eatud 
. CAS 7) , bes a i besa aD re By i 


“Yo epodvaeye sOL.0 298d 
Sie! orth) ne Horuiase 
+ 7. Lraog avon ‘to OPROITE: ie sme «sorta 


a) 2258 AG vastuciatt 419, » Wits ore Sy ate 
SVD elke ed iad ho wodut ng mee ‘ aa dy ane 


oF 


i 7 A 4 on ie * : ; oan \ fais | a Pay Ne eee 


ee co ee 


Provisions of the type discussed above will, if 
properly enforced, reduce the risk of injury to which the 
employee is exposed. It will not secure him from injury 
which may be due to his own fault or to the carelessness of 
the employer or of a fellow-employee, The implications of 
individualism were so built into the legal framework of the 
employer-employee relationship in the early nineteenth 
century as almost to preclude the employee from recovering 
damages against his employer even where the injury was due 
to the carelessness of the employer or another employee. 

The reasoning was somewhat as follows, The 
employer offers work under what are clearly hazardous con- 
ditions. An employee who continues to work under these 
conditions must have judged it advantageous, from his own 
point of view, to accept the risk. Thus the older legal 
doctrine that he who accepts a risk must bear the consequences 
was read into the employer-employee relationship. 

At the same time, the common law liability of the 
master for the torts of his servants was read out of the 
industrial field and the employer was relieved of liability 
where the injury resulting from the carelessness of one 
of his employees fell on another employee. This latter 
development , which emerged suddenly in the case of Priestley v. 
Fowler meee 1837, is open to a Marxian interpretation but it 
can equally be attributed to individualistic assumptions, 

The liability of the master for the torts of his servants 


involved the principle of liability without fault and as long as 


(18) (1837) QM. & W. 1. 
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industrial accidents were looked at in moral terms rather than as 
a cost of production, it was impossible to say that the master was 
anymore at fault than the injured servant. The latter had legal 
recourse against his negligent fellow and the fact that the remedy 
was worthless in the circumstances was no fault of the employer. 

Denied a right of compensation for injury due to the negli- 
gence of others, iin was clear that he could have no recourse in 
the case of a pure accident or in case of his own carelessness,re- 
gardless of whether his carelessness was due to fatigue or the 
speeding up of operations. The lozic of individualism forced in- 
dustrial accidents into the categories of fault,even though they 
fitted badly in many cases, 

Of course, the degree of the physical hazards of employment 
in a particular industry always affected its costs of production, If 
an employment was dangerous, it generally commanded a higher wage 
than was paid for similar work under safe conditions. Thus, in an 
indirect way, industrial accident was always a cost of production. 
But as long as the insurance principle and technique was lacking, 
the extra wages paid to the working staff as a whole did not protect 
the occasional worker who suffered injury. The extra wage which he 
himself got over a period of time did not compensate or protect him 
in case of a serious injury. 

Thus the enforcement of factory legislation by no means 
completely remedied the situation for the employee. This had been 
realized in Eugland by 1880 when the Employers Liability Act re- 
moved the employer's defence of common employment in a number of 
industries. This se sshuatciama Ba copied in Ontario in vogue he 


in British Columbia in 1891. The British Columbia legislation 


ae 


(19) This is an oversimplification of the legal position and 
exaggerates the immunity of the employer in strict legal terms. 
But for the practical results, as distinct from the theoretical 
position, the statement is approximately correct. 


(20) Statutes of Ontario, 1886, ¢.28. 
(21) Statutes of British Columbia, 1691, ¢.10. 
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went further, providing that the mere fact of continuance in the 
same-employ after he became aware of dangerous conditions should 
Nec, Or Atbeelf, de deemed to Bare voluntary assumption of the risk, 
This provision found its-way into other provincial enactments, 
modifying the application of the maxim, volenti_ non fit sinmeaet 

In 1902, British Columbia went still further and 
provided that workmen in certain industries should be entitled to 
compensation from their employers in every case except where the 
injury was due to the serious neglect or misconduct of the workman 
an A scale of compensation was set up, provisions made 
for arbitrating claims where the parties were able to agree to 
arbitration. Saskatchewan established similar legislation in eee 
but excluded agricultural operations from its terms, 

This type of legislation extended the workman's rights 
to compensation tremendously. Its plain tendency anti place 
the burden of industrial accidents on the employer who, in turn, 
naturally treated it as a cost of production, But it still left 
the employee in the position where he might be compelled to carry 
on an unequal and exhausting legal struggle in order to secure the 
amount to which he was entitled, Also, it left the employer to de- 
cide whether he should himself carry the risks involved or whether 
he should spread them still further by insurance, 

There were strong arguments for socializing the risks 
still further and for protecting the employee against insolvent 
employers and the perils of litigation over contested claims, 

This latter danger was a considerable one because an employer 
naturally felt driven to fight to the highest court any decision 
which broadened the interpretation of the statute and thus extended 
hie liability. 


(22) Statutes of Manitoba, 1893, c.39; Statutes of Nova Scotia, 
1900.4 Helis 


(23) Statutes of British Columbia, 1902, c,74. 


(24) Statutes of Saskatchewan, 1911, ¢.9. 
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The step suggested by these considerations was taken by 
Ontario in ay The Workmen's Compensation (Accident Fund) 
Act of that year provided for the establishment of a Workmen's 
Compensation Board and the maintenance, under its control, of 
an accident fund, The industries which were brought within the 
scope of the act were to be classified by the board and employers 
were obliged to contribute to the fund in accordance with the de- 
terminations of the board, Workmen were entitled to compensation 
out of the fund except in cases where their injury was due to 
their own gross misconduct, The amount of compensation was to be 
fixed by the board in accordance with certain standards set out 
in the act, The claim upon the fund became a matter of administra- 
tive determination rather than of judicial decision, In 1917 this 
distinction was emphasized by an amendment to the act, introducing 
what may be called the “cynical layman's clause”, "The decision 
of the board shall be on the real merits and justice of lag 


and it shall not be bound to follow strict legal precedent,” 


This clause has since found its way into most of the provincial acts, 
Nova Scotia set up Similar machinery in eee ad 

British Columbia in me id Quebec followed in nee ae an 

act which did not come into force until 1928 and Saskatchewan 

established its Workmen's Compensation Board in Pe ies These 

statutes vary from one another in detail, But they are all 

essentially designed to accomplish the same end, namely, to 

use a governmental agency to spread the losses arising from 

industrial accident over the industry as a whole and to ensure 

(25) Statutes of Ontario, 1914, c, 25, 

fP6) 204i de. LOR Rig Shy sieve 

(27) Statutes of Nova Scotia, 1915, ¢, 1. | 

(28) Statutes of British Columbia, 1916, c. 77, 

(29) Statutes of Quebec, 1926, c, 32, 


(30) Statutes of Saskatchewan, 1929, ¢, 73, 
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that the amount of additional costs which a hazardous industry 
always has to bear are rationally distributed so as to compensate 
those who really suffer from the dangers of the particular 
employment. It is not, therefore, important to consider their 
minor differences, Some of the auxiliary and supplementary 
functions which have been transferred to some or all of “the 
Workmen's Compensation Boards may be pointed out, 

In most provinces, certain industrial diseases have been 
brought within the scope of the agg, Se In addition the 
board has, in most cases, been given preventive A, tA 
These may operate directly or indirectly. They operate 
directly when the board is given power to inspect premises 
and order the adoption of particular safety devices for the 
prevention of accident or disease. They operate indirectly 
through the powers of the boards to reclassify industries 
and individual plants according to hazard as revealed by the 
records of accidents and impose heavier contributions to the 
accident fund accordingly. In British Columbia, the board 
is authorized to conduct research and propaganda directed 
towards reducing the toll of accident and disease, after the 
manner of the insurance Nmesaruarh*? 

In most provinces the injured workman is made, in some 
respects, a ward of the board. The same applies to his 
dependents when he is killed rather than injured, The award 
is not regarded as something to which the workman has an 
absolute right to apply as he pleases; it is encumbered by 


the social purpose of restoring him as @ useful member of 


society. Hence Supervision by the board of the medical care 
ESS Cea OO) SG ee ees eet 
(31) ¢.g.,see Statutes of Quebec, 1931, ¢.100; Revised Statutes 
of Ontario, 1937, ¢c.204; Revised Statutes of British Columbia, 
L900, Crole. 


(32) e.g., see Revised Statutes of British Columbia, 1936, \c,.2L38, 
(oo) Jipid. 
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of the injured person, instalment payments to prevent dissipation 
of the sum awarded, special treatment to avoid permanent disability 
and additional expenditures where it is thought necessary in order 
to rehabilitate the workman. And in case of the death, the board 
may use its discretion in allotting the compensation among the 
dependents, 
This paternalism goes even further, Apart altogether 
from securing the recovery of the workman, the board may, in 
most provinces, divert payments to the dependents if they are 
satisfied that he is liable to use the money otherwise than 
for their maintenance, e.g., for gambling. a Sittilarly, 10 may 
be diverted from the widow of a deceased workman for failure 
to maintain the children, Furthermore, in several provinces, 
it may withhold payments from the widow, regardless of the 
existence or maintenance of children, if the board is satisfied 
that she is engaged in prostitution or is living with another 
man as his wife without benefit of clergy. a There is here 4 
definite intervention in the field of morals. 
These additional activities of the Workmen's Compen- 
sation Boards may be regarded by some as a modern version of 
the Arab and the camel. A bureaucracy, once established with 
a little power, will always desire and find reasons for its 
own aggrandizement, It would be hard to deny that there is 
not some truth in this, for similar illustration can be drawn 
from many fields, It seems, however, that there are two 
other important and perhaps dominant factors to be taken account of, 
Firstly, whenever any body is set up to attempt 
a rational solution of a social problem, it is quickly discovered 
that the problem cannot be isolated. Its causes are found to 
(34) Revised Statutes of British Columbia, 1936, c.5l2, s.76. 


(35) e.g, see Statutes of Quebec, 1931, c.100; Revised Statutes 
of Ontario. hbes7s 26.004, so47 x 
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lie in other problems which logically should be tackled first. 
No doubt a careful investigation into industrial accident and 
disease would show that they are due in part to the health 
conditions of the worker outside the factory, in part to his 
education and training, and in part to his inheritance. So 
health, education and eugenics are swept into the purview of 
the Workmen's Compensation Board, The logical connection is 
there and it is not merely a vision in the mind of a bureau- 
crat. Once that is realized, it becomes a matter, not of 
finding a solution of the whole problem in all its complexity, 
but of recognizing that objectives must be limited and that 
somewhere a more or less arbitrary line must be drawn, The 
limiting of the objectives must come from the policy-makers 
rather than the bureaucrats. 

Secondly, when compensation is paid out of a social 
fund and is not merely a transfer from the pockets of one indivi- 
dual to another, the payments can scarcely escape the impress 
of the dominant social morality. It seems safe to guess that 
public opinion would not tolerate the payment of compensation 
funds for the enjoyment of immoral widows, Collectivism, 
even in its milder forms, subordinates the individual to a 
more rigid social control. 

The wage contract seldom includes stipulations respecting 
the physical conditions under which work is to be done, Thus 
factory regulation is not so obviously a regulation of the 
contract between employer and employee. On the other hand, 
any intervention by government upon rates of wages and hours 
of work is an undeniable encroachment upon the principle of 
free contract, This may be a partial explanation of why 
attempts to fix minimum wages lagged behind factory regulation. 
Equally, if not more, significant is the fact that organized 
labour was divided upon the wisdom of fixing minimum wages, 
The highly organized groups felt less need for such regulation 


and they were afraid that a fixed minimum might tend to 


son, eo» loanuty He . ng ™ pity ; 
yetsesa090 ad hai ats tw - hei 


“ow at pe deus 8 a depress 9 peas: 10 exon a C Mi 
“ete voldog ois or ‘ex09 vows sevitost so ent to ast line by 
da dibaaline ee ae tt oc a 
i keine A 46 ‘to sag 9 ot 2 aoftweneanen sii <yibaos | ) rs Ae 
| abrbbe sie Xo prodoog edt ort notes ad 2 ester: woe eb ‘bar ‘tit ma 
| eeenmiat ody eqeons. ‘loorsoe canal a ssenge oad vtationr ot tae 
tet ‘aeevg ot ater ‘pmece #1 A Ms fajnoe srgaimod any, to a 
“Roktueneqnoo Yo gnaimes edt etaxeler toa bivow sotaige oldu F be 
ghetehtost£od _2Hobkw. Semon © stiearyoi ne eat tot eda Ge 
9 ot Sistah ele, MO, cig vob Lhe edi ms aoe ae 
a toatece Tanto eae ame a 
guteeoge ox anotts Lugite sobutont mob iee donndaroe anew ost” rr Pet 
evat Sab ad ot at now. io tew webnw enols Lino Kao heute od ae 

exit to aolteliges, 6 sas diletdndes 08, hall ae ROL SL ane yiotoat iM 


ehaed voikto ods Ho. .peyo.tene. bec meokene: geowdiod tosxdivnd 
ee isos brs wage 29 Batey woe rents voy, ‘qd nolteevdarnt wie 
to alat ontny ‘salt soqu dnesidono rose qidelitebas ne al arcw Bo 
qdw To, gottenn saxo fattiag a ed oat aha? -POSTTHOO GOT 
imolteliget Ytotont Dinduted bogaat kaneee uisen Bet Ex xEY of ‘angen 
besiasyr10 sada ton’ ant 2) sanolttaphe. perce: sori 22 pkbaupe 
Keogsw sumtan bam, pet te Lt % Hobe tw ells foe bebivit eaw wooded 
rotiatugen foue wo, best Beet. iS 3 bak ialtlaas bos tate vive td eat 


ots Buat tdgia mtacioken baxtt 9 deht brett eraw vert Dire 


SU fehd aie 


become a maximum, At any rate the attempt to fix minimum 
wages did not begin until the close of the Great War, 

Whatever may be tne merits of the economic case against 
the fixing of minimum wages, a number of circumstances 
conspired to ripen public opinion for its introduction, The 
employment of women in trade and industry was greatly accelerated 
by the War, thus expanding the low-wage unorganized group 
who were ill able to bargain advantageously for themselves, 
The numbers who were entirely dependent for a livelihood 
upon the wage which their labour would bring, increased 
steadily, That is to say, the back-log of independence, 
supplied by the conditions of rural life and the solidarity of 
the family, began to fail us in the face of greater urbanization, 
greater mobility of labour and the consequent weakening of 
family ties. The tragic plight of those who are unable to live 
on their own earnings became more acute, A much greater pro- 
portion of these were now found living under crowded urban 
conditions. The growing interest in public health and social 
problems and greater knowledge of the conditions which determine 
these things, revealed the part played by inadequate income in 113 
health and social delinquency, In addition, there was a growing 
belief that competition based upon sweated labour was unfair com- 
petition as well as an anti-social practice and that public 
authority should be used to equalize conditions for those 
employers who strove to psy a living wage. 

At a considerably earlier date, the Dominion and pro- 
vincial governments had recognized the anti-social character 
of disastrously low wages, and the inability of the workers 
to remedy this by their own bargaining power. This recogni- 
tion took the form of the establishment of certain standards 
of wages and hours on government contracts and works aided by 
public money. This policy was inaugurated for the Dominion 
government by a resolution of the House of Commons in 1900 


and its present content is set forth in the Fair Wages and 
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(36) 
Hours of Labour Act of 1935. a same policy began to be 
ov 


adopted in the provinces in 1906 and by 1914 most of the 
provinces had accepted it in a more or less extended form, 
The regulations adopted under this policy vary in detail 
and in scope. Sometimes, they provided for the payment of 
current wages, some times fair wages, and sometimes a minimum 
wage with maximum hours, At first they were limited in scope 
to government contracts and government aided works, They 
have been gradually extended. Some provinces require the 
policy to be applied to municipal public see Lah some 
extended it to employers who are exploiting natural resources 
under licence from the a ee The clear tendency is for 
governments to extend it to all undertakings o2' which they can 
bring their direct authority to bear. And, of course, there 
is, in every case, provision for inspection and supervision by 
government officials to see that the regulations are complicd with. 
The earliest minimum wage legislation was limited in 
its application to women. This fact indicates that the increasing 
employment of women in trade and industry gave the first impetus 
to this type of regulation. British Columbia iced the movement 
in ee Quebec and Saskatchewan enacted legislation in wi 
and Ontario and Nova Scotia in BR Bee a oh the Quebec and 
Nowa Scotia legislation did not come into force until 1925 and 1930 
respectively. By 1930 all the prowinces cxcept Prince Edward Island 


(43) 
and New Brunswick had prowided for minimum wages for women. 
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(36) Statutes of Canada, 1935, c.59. ie 

(37) e.g. see Statutcs of Ontario, 1906, c.50, So 225; Statutes 
of Saskatchowan, 1906, c.30, s. 150; Statutes of Nova Scotia, > ; 
1906, c. 16, s.23 Statutes of British Columbia, 1906, ¢,92,.S, 316. 
(38) e.g. see Statutes of British Columbia, 1906, ¢.32, 8.318. 
(39) Statutes of Nova Scotia, 1906, c.l6, S62; Pole 2567, 

Dec. 3, 1929. | al ae 

(40) Statutes of British Columbia, 1918, CoG. 

(41) Statutes of Quebec, 1919, c-ll; Statutes of Saskatchewan, 
1919, c.84. 
(42) Statutes of Ontario, 1920, c. 87; Statutcs of Nowa Scotia, 
1920, ceil. 

(43) For full details respecting minimum wage législation sec 
Study by A-E. Grauer on Labour Legislation, ch.4. 
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At this time, organized labour was willing to support an experiment 
in the case of women workers but was not prepared to push a pro- 
gramme which included males, 

ya British Columbia legislation was extended to males 
in i926, “due to the fact that the pressure of cheap oriental 
labour was threatening the wage standard for white workers in 
some trades, In the other provinces, it was not until after 
the depression had revealed shocking conditions that the legis- 
lation was similarly sco A al The extension has not 
yet been made in Nova Scotia. Originally, in most cases, the scope 
of the legislation was limited to certain industrial. occupations 
and to urban zones of a certain size, In most provinces, it now 
covers all industrial and commercial employment of any importance, 
Farm labourers and domestics are the most significant groups ex- 
cepted from its operation, 

The legislation itself did not attempt to fix a minimum 
wage but povozsted that function to an executive body, Minimum 
Wage Boards were authorized to fix standards of minimum wages in 
different zones and employments, The authority of the boards was 
extended from time to time to enable them to close the loopholes 
which were discovered in the course of administration, 

For example, they were authorized in the western 
provinces to establish maximum hours of work, and in the eastern 
provinces, to fix the hours to which the wage applied; in all 
provinces, to fix rates for overtime and part-time work, limit the 
number of apprentices and learners in any establishment, and grant 
licences re employment of physically handicapped workers at 

} 


lower rates. Employers were required to keep records and furnish 
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(44) Statutes of British Columbia, 1925, ¢.352. 

(45) e.g. see Statutes of Saskatchewan, 1934, ¢c,55; Statutes of Ontario, 
1937, ¢.43; Statutes of Quebec, 1937, c,50, 

(46) e.g. see Revised Statutes of British Columbia, 1956, 
c.190, 8.6, 
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=64= 
statements to the boards which were given wide powers of super- 
vision and inspection, 

Minimum wage legislation is a limitation on free contract 
and it introduces an element of rigidity into the costs of 
production, However, it must be remembered that the individual 
who does not secure a living wage becomes a social charge, Looked 
at from this angle, minimum wage legislation is a social decision 
that no industry is entitled to survive if it cannot meet its | 
real costs of production, (This does not necessarily mean that aged 
and physically handicapped workers should not be employed at lower 
rates.) It can therefore be legitimately argued that such legis- 
lation is not so much an encroachment upon freedom of contract as 
one of the many limitations which public policy will always impose 
upon it, Beyond the minimum, it leaves the parties free to 
make their own bargains about wages, 

However, state intervention has not stopped at this 
point, In the last few years, a marked tendency to enlarge the 
dictates of public policy has developed, The earlier policy of 
fixing fair wages for government contracts is being extended 
to private industry. The movement began with the Arcand Act in 
Quebec in jot Waban daltins the principle of legal extension of 
collective agreements voluntarily reached by trade unions and 
employers over the entire industry in question, In Ontario, Nova 
Scotia, Saskatchewan and Alberta, recent legislation provides that, 
after representatives of employers and employees in an industry 
have agreed upon a schedule of wages and hours at a conference 
called for that purpose, the government may extend the operation of 
the schedule throughout the entire industry. ‘There are important 
differences in these two types of legislation, They are alike in 
that both enable public authority, in certain circumstances, to 
make agreements or schedules comcerning wages and hours binding 
upon employers and employees who have never agreed to their terms, 
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(47) Statutes of Quebec, 1934, c, 56, 
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The immediate reasons for such legislation are | 
fairly clear, Where, as is often the case, a labour agreement 
between a trade union and one or more eat eens does not 
cover the entire industry in the area in question, it is 
frequently found that firms, which are not parties to the 
agreement, maintain lower wage scales and thus secure a 
decisive advantage in the market. In a time of severe 
competition, a particular employer who is a party to the 
agreement, may repudiate it in order to secure such an advantage. 
Employees may acquiesce rather than take the risk of unemploy- 
ment, In any case, the continuance of the agreement and the 
scale of wages is eee ai In such circumstances, it 
seems desirable to the employees and to those employers, who 
wish to maintain their wage scales and harmony in their 
relations with their employees, to invoke public authority 
for the elimination of "unfair" competition, In particular, 
they wish to transform a morally binding EG ae a 
legally enforceable one and then to have it made applicable to the 
industry as a whole, The severity of the recent depression made 
guch action seem highly desirable to labour groups at least, Their 
desire to mitigate cruel conditions coincided with a wave of 
public concern over the revelations of the Price Spreads’ inquiry. 


(48) Marsh, the Arcand Act, (1936) 2 Canadian Journal of 
Economics and Political Science, pp. 405, et seq., where the 
Quebec Statute is discussed at length. 


(49) Collective labour agreements are not enforceable at 

common law, See Margaret Mackintosh, Legislation concerning 
Collective Labour Agreements, (1936) 14 Canadian Bar Review, 
pp. 97, B20, ; 
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The Arcand Act authorized the Lieutenant-Governor in 
Council to extend a collective agreement upon petition of any 
association of employers or employees if it appeared that the 
agreement had "acquired a preponderant significance and 
importance for establishing the conditions of labour in a 
trade or industry", Such an extended agreement was to be 
legally binding for the duration of the agreement but only within 
the region for which it had first been adopted, Only wage and 
heur provisions were to be extended. The work of supervision 
necessary to enforcement was to be performed by a joint committee 
of employers and employees, armed with public authority for me 
neat aan 1°) 

The Ontario Industrial Standards Act was enacted in 
esi OP It authorized the Minister of Labour, on petition from 
representatives of employers or employees, to conve-ie a conference 
of employers and employees for discussing wages and hours and labour 
conditions generally. If the conference succeeded in reaching an 
agreement on these matters and the Minister was satisfied that the 
parties agreeing were sufficiently representative of employers and 
employees, the Lieutenant-Governor might then declare it binding on 
the entire industry for a period of one year in the zone for which 
the conference was called. The enforcement of the act was given 
over to the Minimum Wage Board with the assistance of industrial 
standard officers. In effect, the government was given a wide 
power to standardize labour conditions throughout the province. 

The Ontario act was copied in Alberta in gaan Nova 


Scotia followed in 1936, limiting its applications to certain 
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(50) Marsh, op.cit. p.405. 
(Sl) ‘Statuses cf" Onvaric., 1995, ¢.2e, 


(52). Statutes of Alberta, 1935, ¢,47. 
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industries in a specified area, However, in 1936, the 
Ontario act was amended to meet difficulties raised by decisions 
in the i iiiouet ine Alberta and Nova Scotia legislation still 
stands as originally enacted but the act passed by Saskatchewan in 
1937 is a — of the Ontario act as amended in es, 

In 1937, the Arcand Act was repealed and a broadly 
Similar act eisenuneeeseee The principal change, from the 
point of view of the present discussion, is to expand considerably 
the powers of the government in extending pateheaaga O°? A Fair 
Wage Act was also TN It is applicable to all employees,who 
have not, cannot or will not avail themselves of the act just 
mentioned above, A Fair Wage Board is provided with power, under 
certain conditions, to fix fair wages and working hours for these 
groups of employees. The board is directed to work through 
conciliation committees, trying, wherever possible to reach 
an agreement between the parties concerned. Finally, the 
statute repeals the Quebec Minimum Wage Law of 1920. 

The immediate causes of this type of legislation have 


been discussed above. It is a matter of conjecture how far it 


depends upon something deeper than empirical inspiration, The 


(53) Statutes of Nova Scotia, 1936, ¢.3, 
(54) Statutes of Ontario, 1936, c.29. 

(55) Statutes of Saskatchewan, 1937, c.90. 
(56) Statutes of Quebec, 1937, c.49. 


(57) Ibid, ¢.49, ss.2, 11, This Act has been amended in the 1938 
session of the Quebec Legislature, The amendment gives the 
government power to “amend,™ without any consultation of the 
parties to the agreement, any labour agreement which has al- 
ready been extended. This latest development indicates rather 
forcefully the tendency of the type of labour legislation under 
discussion, A government with power to extend labour agree- 
ments is likely to get impatient over the difficulty with which 
any desirable voluntary revision of an existing agreement is 
reached by labour and capital, It is therefore tempted to cut 
the process short by authoritative decision and is likely to 
take upon itself the task of saying both what is just and ex- 
pedient in industrial relationships. 


(65) “Ebidius o.50% 
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current disillusionment with the free economy has been very far- 
reaching and many people have become impatient over the ceaseless 
haggling of employers and employees and the continued victimizing 
of unorganized wage earners, They believe that the state, by 
imposing a Roman peace on industry, will nourish 4 deeper social 
unity. Employers and employees will then settle their diffi- 
culties without disrupting economic life and public authority will 
intervene decisively in aid of the weak, That is to say, an 
element of corporatism lurks in this kind of legislation but iG 26 
difficult to know how much support is consciously given it on that 
ground, It is equally difficult to know how far employers incline 
to favour such legislation as a check to the growth of militant 
trade unionism, No doubt they would regard it as an unpleasant 
choice but they might feel that goverment officials would be more 
amenable to reason than raw trade union officials who do not 

know what to demand nor when +o compromise, Because the ten- 
dency of this kind of legislation has not yet been fully analyzed 
and its implications have not been fully explored, it is at present 
controversial and there is no broad measure of agreement on its 
wisdom, 

Of course, the question of the relation of the state to 
industrial strife is not a new one in this decade, As soon as 
trade union organization reached a point where it could chal- 
lenge employers, strikes and lockouts became an ever present 
possibility. Any widespread cessation of productive work 
is a matter of public concern. Public interest in this 
matter has continually deepened with the advance of the 
modern economy, Increasing specialization has increased our 
interdependence and multiplied the number of industries whose 
interruption is a grave threat to economic and social welfare, 

At the same time, industrial struggle, like modern warfare, 
has extended its front. Trade unions representing most, if 
not all, employees in a given industry confront employers' 


associations similarly representative and when negotiation 
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breaks down, the greater part of the industry, and not merely 

a few units, may be tied up, If the industry is one of strategic 
importance, an extended deadlock is serious. A state, which does 
not provide for compulsory arbitration, is at least obliged to 
attempt mediation and conciliation, | 

Canadian effort, up until the present decade, has been 
almost entirely devoted to mediation and conciliation, Nove 
Scotia provided for compulsory arbitration of mine disputes 
in ee tg, the procedure was seldom, if ever used, Later 
acts were all of the mediatory type. 

The trade union movement began to make steady headway 
in Canada in the Boyes 2 080 Provincial concern over indus- 
trial disputes began with the Nova Scotia acts just mentioned, 
Statutes providing for mediation followed in British Columbia 

(61 (62 (63 
in 1695, Ontario in 1894, in Quebec in 1901 and Nova 
Scotia adopted the conciliation method in ie del No wide 
application was made of any of this legislation, 

The increasing strength of trade unions, coupled with 
economic recovery at the end of the century, resulted in serious 
labour difficulties, The existing provincial legislation was never 
vigorously enforced and the Dominion Parliament passed the 
Conciliation Act in fie, AER enabling government officials to 
mediate at the request of the parties. In 1906, the country 
got an object lesson in the seriousness of widespread strikes 
when the Alberta coal strikes threatened a coal famine in 


Western Canada. This experience was the immediate occasion of 
66 


the famous Industrial Disputes Investigation Act of 1907, 
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(59) Statutes of Nova Scotia, 1890, c.7. 
(60) Logan, Trade Union Organization in Canada, Ch.II, 
(61) Statutes of British Columbia, 1895, c.é1; 1894, c,25. 
(62) Statutes of Ontario, 1894, ¢.42, An earlier abortive 
act had been passed in 1873, See Statutes of Ontario ,1873,c.26. 
(63) Statutes of Quebec, 1901, ¢.31; 1909, c,52. 
(64) Statutes of Nova Scotia, 1903, c.37. 
(65) Statutes of Canada, 1900, c.24, 
(66) Statutes of Canada, 1907,c.20.A similar act applicable to 


railway labour disputes only had been enacted four years 
earlier, gee Statutes of Canada, 1903,c.55. No industry in 
Canada is quite so vital as that of transportation. 
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This act was applicable to the vital mining, trans- 
portation and public utility industries, It gave to the 
government compulsory powers of investigation and forbade 
eirikes and lockouts until after reference of the dispute to 
a board of investigation. The findings of the board were 
not binding on the parties: publicity rather than compulsion 
was relied on as a sanction, 

Similar legislation, applicable to public utility, and 
sometimes to other industries, providing for investigation and 
conciliation by government officials, was passed by some of 
the provinces, Ontario conferred such powers on the Railway 
and Municipal Board in 1906 and 1918. Quebec provided for such 
neg Deee in eek Scotia in Fees istaaltes Alberta in 
et i However, the bulk of the work of investigation and 
conciliation gravitated into the hands of Dominion officials, 

When the Snider ae 1925 held that Dominion authority under 
the Industrial Disputes Investigation Act was limited to those 
industries over which the Dominion had undoubted general legis- 
lative power, the provinces, preferrring that the Dominion should 
continue its work in the field, passed legislation which sought to 
legalize Dominion intervention in substantially its former broader 
fon Indeed, the Alberta and Nova Scotia acts last referred to, 
were enacted to fill the gap created by the Snider Case, When the 
expedient of "enabling sh ha AB a tera discovered, Nova 


Scotia repealed her act and Alberta amended hers to confine 


(67) Statutes of Ontario, 1906, c, 31; 1913, c, 37, 

(68) Statutes of Quebec, 1921, c, 46. i 

(69) Statutes of Nova Scotia, 1925, c, l. 

(70) Statutes of Alberta, 1926, c, 53, 

(71) Toronto Electric Commissioners v, Snider, 1925 A. GO. 396, 


(72) ©,.g@. see Statutes of Nova Scotia, 1926, c, 5; Statutes of 
Alberta, 19298, c, 42, 


(73) For an explanation of this device, see J, A, Corry, The 
Difficulties of Divided Jurisdiction, ch, 2, 
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its operation to disputes which did not come within the provisions 
of the combined Dominiom and provincial enabling ee 

The tendency until very recently was for the provinces 
to rely upon the Dominion machinery wherever it could be made 
applicable and to confine their efforts to conciliation outside 
that area, However, in 1957 British Columbia repealed her 
enabling legislation and provided machinery of her own for the 
investigation of industrial oe The Industrial Standards 
Acts, if vigorously applied and enforced, will presumably reduce 
greatly the area in which the Dominion legislation, as extended 
by provincial enabling legislation, operates and throw a 
correspondingly heavier burden on provincial administration in 
its attempt to secure and extend collective agreements and to 
compel employers and employees to abide by them, And the Quebeo 
Fair Wage Act of 1937 contemplates a considerable extension of 
provincial conciliation services, 

The total effort at labour regulation has meant a great 
jnerease in the activities of Canadian governments, Government 
officials frame and enforce factory, shop and mine regulations, 
Workmen's Compensation Boards transform industrial accident and 
disease into one of the costs of production and spread its 
incidence over industry as a whole, They supervise the re- 
habilitation of injured workmen and the adoption of safety devices, 
Minimum Wage Boards fix schedules of minimum wages in great 
variety and detail, They establish various supplementary regu- 
lations and carry out inspections for the purpose of enforcing 
compliance, Fair wage officers establish and enforce fair wages 
on government comtracts and in private industry in some provinces, 
Government officials promote conferences for the purpose of 
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(74) Statutes of Nova Scotia, 1926, ¢. 5; Statutes of Alberta, 
Agee. G, 42. 


(75) Statutes of British Columbia, 1957, ©. SL, 
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securing collective labour agreements and supervise their 
enforcement. Governments extend their good offices for the 
mediation of disputes and, in vital industries, they insist upon 
investigation and strenuous effort at settlement before a strike 


or lockout can be called, 
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Vi, THE EXPANSION OF SOCIAL SERVICES 


The term “social services" is an expression lacking 
in definiteness, As used here, it covers several kinds of 
State assistance to individuals, First, it covers such things 
as unemployment and poor relief, old age pensions and mothers! 
allowances, where the public purse supports direct money payments 
to certain classes of persons in acute need, Secondly, it also 
includes specific services made available through government 
officials, either to the public as a whole, as in the case of 
education and general health services, or to particular groups, 
as in the case of employment exchanges or health insurance, 

The manner and extent of contribution to the maintenance of 
these services, made by those who enjoy the benefits, will vary 
according to public policy and the nature of the service, Con- 
tribution in some form is always desirable, but there is no need 
to complicate a discussion of the underlying causes of this 
development by entering into that aspect of it, 

Roe will the nature and extent of particular services 
be considered here in any detail, A separate study dealing with 
them has been Loney, Educationis an accepted ad widely 
understood public service and emphasis here will be limited to 
the increase of more specialized kinds of education. State 
provision for public health is a mixture of regulation and service 
and will be considered in some detail in a separate ae 
The main purpose of the present section is to outline some broad 
considerations which have dictated the expansion of the more 
controversial of the social services, 
| Discussion of this subject is frequently in tems of 
the decline of self-reliance and growing dependence on the state, 
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(1) See A, E, Graver, Public Assistance and Social Insurance, 


(2) See Section VI of this study, 
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The latter is certainly a very sinister aspect of some of our 
present methods of rclicving distress, However, speaking in 

those terms tcnds to obscure a consideration which is basic to 

the whole discussion, It seems to imply a golden age in the past 
when the individual stood by himsclf in sovereign sclf-reliancc, 
Although unusual individuals may have come close to doing so, 
gcnorally speaking, it is a fanciful idea. The individual has 
never been able to stand as an individual exccopt when he was 
underpinned by variows social supports. The strong North American 
belief to the contrary is due to the fact thet we have gencralized 
from two isolated and limited phenomena. One is the individualism 
Which has marked the more outward aspocts of economic life in 

the last hundred and fifty ycars. The other is the much-quoted 
sclf-rcliance of the North American pioncer, 

The individual is only able to stand as a momber of a 
group, without which he could not be an individuel. Elementary 
discussion of the naturoc of society or reforence to the social 
history of any age makes that clear. To take only the cxamplcs 
of sclf-reliance mentioned above -- the pioncer history of North 
America is more a record of the solidarity of the family than it 
is of individual Luter The members of the self-sufficient 
family worked ttogether as an economic unit in the struggle to push 
pack the forest, Their earnings were thus pooled in such a 
fashion as to defy scparation. The misfortunes which overtook 
particular members, such as discase, injury and old age, were 
spread over the family as a whole, A good deal of this spirit 
of solidarity still lingers in rural communities in spite of the 
complete change in the nature of agricultural economy. And, of 


course, what was truc of pioncer North America was equaliy true 


ee 


(3) Whet we have described as individual self-reliance was 
reelly a remarkable resourccfulness, bred of the constant 
struggle against natural obstacles, Being directed at natural 
obstacles ond not at the exploitation of people, there was no 
- need to subordinate it to social control and it flourished 
extraordinarily. 
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of peasant agriculture in Europe. To a lesser oxtent, it was 
also truc of the handicrafts worker in that stage of development, 
The family was the economic and social unit which provided the 
individual with security. 

The Industrial Revolution brought the workers to the 
factorics in the towns. The family ceased to be an economic unit 
ond it thus lost much of its capacity to cushion the misfortuncs 
of its members. It was weakened as a social unit by giving a 
separate wage to cach working member of it. The tpaeenes ae 
mobility of the worker and the many distractions of the wider 
social intercourse afforded by urban living further weakened 
femily ties. Both the will and the capacity of the family to 
afford security to its members declined. However, while 
capacity declined in direct proportion to the shift from rural 
to urban living, the cultural lag, which makes social pattcrns 
wore durable than their causes, slowed the pace of change in the 
mores of the family. At any rate, the permanent significance of 
the change did not become marked until the twentieth century. 

Even assuming an adequate wage and the absemce of 
unforesecable disasters, there are many who have not the foresight 
and fortitude to secure their own independence, creer 
powerful solvents of these qualities are presently at we ) 
Thus when the individual in distress is unable to rely on the 
family for support, assistance is naturally sought from a larger 
eroup.e This is a fact of vital importance in any discussion of 
state assumption of social services of the first type mentioned 
above. When the argument is framed in terms of individual scelf- 
reliance versus dependence on the state, it is frequently 
forgotten thet the supports which bolstered the individual in 


an older order are failing end are not likely to be renewed. 


(4) See pp. 77-80 post. 
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Something should also be said generally about the 
extension of those specific services, rendered by public servants 
and officials, of the second type mentioned above, Extension 
of services of this kind is mainly due to two things. One is 
the paramount social importance of maintaining certain minima 
in such things as health and education - things which particular 
families and communities left to themselves might neglect. 

Neglect of these standards, of course, is always likely to involve 
higher costs to the taxpayer through increase in disease and a 
lowering of efficiency. The other is the discovery that, by making 
social provision for some services, it is possible for the individual 
to get a much better service in return for his contribution than if 
he spent the same amount individually. Not only does it enable 
improved services to be secured but it alsc makes possible the 
extension of the service to lower income levels which were previously 
denied it. Education was once taken care of by the family and later 
by private enterprise. In both circumstances, it was denied to the 
great mass of people who could neither omploy governesses nor 

send their children to private schools, The same considerations 
apply to health insurance and other services, The dollar goes 
further when spent socially than when spent individually. The 
inevitable standardization of mass production is, of course, 

involved but the real question is whether it is better to have 

that than nothing at all. In respect to many services, the answer 

is clear. 

The reasons for the extension of such services as un= 
employment and poor relief and pensions of different kinds may 
now be considered further. Mass unemployment, while not an entircly 
new phenomenon in the twenticth century, has acquired a new 
significance, duc to more violent fluctuations in thc busincss 
cycle and the accelerating pace of technological change. The 
increasing size of the industrial unit, through the complexity of 


its financial structure and organization, lcads to greater rigidity 
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in the economy. A numbor of factors contribute to this rigidity 
which slows up the rate of adjustment to business fluctuations 
and thus postpones the taking up of the slack in cmployment. The 
scasonal character of much Canadian industry is an added 
complication here. Various indications point to the conclusion 
that widespread unemployment is a natural feature of our economy 
in its present stage of development. 

The average worker faces the prospect of recurrent 
unemployment, The fact that he is paid intermittently interferes 
with his budgeting to mect such mischances, Normally, he does 
not make provision for hoe things and his plight, in urban 
conditions, is a pitiable one. The open frontier, which always 
provided an escape for some up until the Great War, has been 
closed. Increasingly, the worker hes lost his former links with 
rurel life and hc is no longer able to take shelter from the 
cconomic storm at the family homcstcad, 

In addition to periodic unemployment due to business 
fiuctuations, the pace of technological change brings about 
repeated dislocations and this intensifies the problem of un- 
cmployment. At the same time, local communities are very unequally 
cquipped to meet these increased burdens of public assistance for 
the unomployed. It therefore scems certain that unemployment 
relief has bcocome a permanent concern of senior governments. It 
also mcans that preferences in employment will go to younger men 
and that workers will find their way to the industrial scrapheap 
at an earlier age. The worker, already subjected to periodic 
unemployment, is to be given @ still shorter working life in which 
to save for his old age. At the same time, science increases 
longevity. The result is and will be increasing old age dependence ¢ 
This is wastly more sorious in urban than in rural surroundings. 
The femily is both less able end less wi lling to undertake the 
carc of the aged undcr crowded urban conditions. 


The perils of indigencc, unemployment and old age; 
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combincd with the failure of the femily “1s a provider, of sccurity, 
ercatc a problem too great for haphazard private charity. The 
choice becomes one of starvation or public assistance. The lament 
of the moralists about the dccline of personel responsibility docs — 
not indicate a. practicable altcrnative, Its wide currency, however, 
requires thet something be said about ite | 

To a considerable extent, personal responsibility has 
always been a middlic class ideal preached to the poor rather 
than a discipline imposed by the poor on themselves. The failure 
of the practice, among the poor to coincide with the ideal was 
obscured by the fact that the habits of the poor were not closely 
studied. This assertion does not go the length of saying that 
personal responsibility among the poor of fifty or a hundred years 
ago was a myth. It did exist and was of real significance but 
we oxaggerate it in retrospect because our knowledge is largely 
gethered from those who pulled thomsclves up by thrift and self- 
denial, 

of course, a serious decline in the practice of thrift 
has taken place. Its deetnd seems to be closcly associated 
With cconomic and social changes. In aiapmeie? society, 
calculations could be made for providing security by the virtue 
of thrift with much more assurance then is possible today. Lt 
wes easy to persuade the farmer to save for the building up of 
an enterprise which grew under his hand. In urban conditions, 
the simplest comparable kind of saving is home ownership. Howevcry, 
when labour is required, at its peril, to possess mobility, it 
argues against the possession of immovables. The simpler forms 
of saving are not attractive and savings are tempted into more 
speculative ventures where they are frequently lost. Indeed, the 
experience of many is that acquiring an. equity in a house is also 
a hazardous speculation. Thus, saving of any serious nature 
is severely discouraged. One can get some idea of the magni tude 


of the psychological effect by recalling how many supposedly 
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"sefe invcstmonts" were cracked open by the last depression. 

At the samc timc, an increasing proportion of our 
population live in urban ccntres, where all sorts of attractive 
gcagots and diversions are always on display. The daily contact 
with these things multiplics wants and, combined with the 
blandishments of modern advertising, it breaks down salcs resist- 
ance. Peoplc become so much lcss able to sacrifice the enjoyment 
of today for the socurity of tomorrow. The greater thriftiness 
of rural and village folk is, to a considerable extent, explained by 
the lack of tomptations. 

Devices like the press, radio and moving pictures which 
explain to one-half of the world how the other half lives have 
made the poor acutely aware of invidious contrasts. The standards 
of consumption set by the highly successful or fortunate few 
inevitably tcond to become the desirable social standards which 
all pursue. Apart altogether from the class bitterness which this 
newly discovered consciousness of deprivations promotes among 
the less favoured, it meskes for the constant erosion of frugality. 

It may bc added that the mass production industries 
depend, to a great extent, for their prosperity on their ability 
to tap the lower income levels. Therefore, there is enormous 
pressure applied, through advertising and devices like instalment 
sclling, to put these articles in the hands of the many. When 
all these things arc considered, it is clear thet a great modifi- 
cation of the thrifty virtues was incvitablc. 

Those who suffer from insecurity have learned the 
advantages to be gained from political pressure and better moans 
of communication have made it easier to organize for that purposce 
Most of those actually unemployed or in want are massed in large 
urban ecntres. They are news for the newspapers and the whole 
country is made acutely aware of their plight and widespread human 
sympathies support their claims for assistance, This is @ 


significant change from a time when the unfortunate were more 
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widely scattered and their sufferings were icss widely knowne 
Furthermore, the socicty now has aecapacity to act in alleviation 
of their suffcrings which it did not possess when an economic 
surplus and transportation facilities were lacking. The whole 
question of social security has become a political one which 
govermments cannot ignore. 

The responsibilities which Canadian governments have 
thus far assumed may be bricfly outlined. With the execption of 
the Maritime Provinces, ee AOE never made specific provision 
for the care of the poor, comparable to the English poor laws. 
Municipalities in the other provinces were authorized to provide 
poor relicf but it is a neat question whethcr any legal 
responsibility was thercby ONG Municipalities did supplement 
private charity and provincial. governments came to ‘the vad “or 
municipalities in times of stress. The Dominion government has 
olways denied responsibility and it came to the finencial assistance 
of the provincial: and local authorities for the first time in the 
post-war distress or 1921-22. 

Want arising von unemployment was roalized to be 
subject to differcnt considerations than those applicablic to 
indigenee. But no distinction ws made in the hephazard assistance 
provided by governments before 1930. In that year, the Dominion 
acknowledged a de facto responsibility for providing financial 
assistance to the relicf of victims of unemployment and drought 
where these were cf unexampled Peeler ae has continued to do 
so in the succceding Relief Acts up to the present time. In 1935, 
the Dominion Parliament enacted a measure designed to establish 4 


(8) 
national system gt uncmployment insurancce The Privy Council 


PR eer AT au 


(5) eege sce Revised Statutes of Nova Scotia, 1923, Cc. 59. 
(6) Cassidy, Unemployment and Relief in Ontario, 1929-52, PP-e77—-De 
(7) Statutes of Canada, 1930, (2nd Session) ¢. le 


(8) Thtds,y 1955) ce, 38e 
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(9) 
dceelared this scheme unconstitutional in 1957, whercupon the 


Dominion requested the provinces to give their consent to an 
cnabling amendment of the British North Amcrica Act. Unanimous 
cotisont has not been obtaincd and there the mettcr rests at the 
present time. Mcanwhilc, some of the provinces continued to 

use the federal grants for unemployment relicf indiscriminately 
for the relicf of indigence as well and it wes not until 19358 
that the Dominion government began to insist upon the segregation 
of the employable from the unemployable in order that ultimatcly 


its contribution might be limitcd to the relief of the former 
(10) 
Groupe 


Until the federal gramt for old age ponsions was made 
(11) 
available in 1927 the care of the aged who were in want was left 


+o private charity and municipal provision. In most of the 


provinces, the municipalitics or the counties maintained “houses 
(12) 
of rcfuge" for destitute aged persons. Old age pensions were 


discussed continuously from 1907 but the provinces were reluctant 
to combark upon such a costly programme. Im 1927, Parliament 


authorized fedcral cssumption of 50% of the cost of old age es 
; 13 
schomes, cstablished by the provinecs. The Western Provinces 
(14) 
‘and Ontario rapidly took advantage of this legislation and provided 


systems of old age pensions. The Maritimes followed after the 


Dominion raised its contribution from 50 to 75%, and in 1956, Quebee 


(9) Attorney-General for Canada v- Attorney-Generel for Ontario, 
MOST, heCa 355. 


(10) e.g. sec The Relief Agreoment between the Dominion and the 
Province of Nova Scotia for 1958, pare 4.» 


(11) Statutes of Canada, 1927, Ce 5d. 


(12) eege in Ontario, counties, cities and towns had been authorized 
to establish houses of refuge by 1877. Sec Revised Statutes of f 
Ontario, 1877, ce. 174, s- 456, Before 1927 this became compulsorye 
See Revised Statutes of Ontario, 1927, c. $48, Sele Provincial aid 
to these institutions was provided for in 1890, Sce Statutes of © 
Ontario, 1890, c. 78. Sec also Revised Statutes of British 
Columbia, 1911, c. 170, s- 186, and Statutes of British Columbia, 
1935, c. 66, where the Lieutenant-Governor is authorized to establish 
a provincial home for the aged 

(13) Statutes of British Columbia, 1926-27, co 50; Manitoba, 1928, 
c. 44; Saskatchewan, 1928, ce. 795; Alberta, 1929, ce a4, 


(14) Statutes of Ontario, 1929, Oe73e 
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(15) 
adopted the schemc. 


In the rural environment, the mother and children 
penecdiay managed to carry on the work of the famm and provide 
for their sccurity somehow after the death or disablement of 
the father. Under urbam conditions, a similer disaster leaves 
the family quite helpless. This seems to be the basic reason 
for mothers't allowances provided by public funds. Thus, it scoms 
curious that the first mothers allowances were provided by the 
Preiric Provinees, the least urbanized part of Canada. However, 

a close examim tion will show that the Prairie Provinces have been in 
the van with respect to most extensions of social services. The 

high degree of economic specialization and the isolation of the 
prairic farm have no doubt been factors in the drive for spreading 
risks over the wider group. Also the tone of western society has 
been largely set by individualists who were in revolt against the 
pbleaker aspects of individualistic doctrine and practice and, up 
until the thirties, at any rate, they had no difficulty in reconcil- 
ing equalitarianism with unrestricted freedom of opportunity for 
individuals. 

At any rate, Manitoba made provision for mothers? 
allowances in 1916. Saskatchewan and Alberte followed in the 
succeeding | SN and British Columbia made similar 
provision in 1920 and Nova Scotia followed in Oak Generally 
speaking, these acts provide assistance to mothers with children 
when the husband is dead or permanently disabled by discasc, 


accident or insanity. In some provinecs, it has been extended to 


cases where need ariscs through paternal delinquency such as 


eee 
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(15) Statutes of Quebec, 1936, col. 


(16) Statutes of Manitoba, 1916, c. 69; Saskatchewan, 1917 (2nd 
Session) ce 68; Alberta, 1919, c.6. 


(17} Statutes of Ontario, 1920, c. 89; Statutes of British’ 
Columbia, 1920, c. 61; Statutes of Nowa Scotia, 1950, Ce 4» 
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(18) (19) 
desertion or detention in prison. 


During the War, assistance was given to the dependents 
of soldiers in active service. The Dominion has provided pensions 
for disabled soldiers on the principle that relicf against 
disabilities incurred on behalf of the socicty should be borne 
by the society as a a In addition, it has been recognized 
thet the rigours of war service would lead to the premature ageing 
of the men who bore the brunt of it. Accordingly in 1930, the 
Wer Veterans Allowance Act provided for Allowances in special 
circumstances to former soldicrs who had rcachcd the age of sixty 
Be ia in 1937 amendments t> the 01d Age Pensions Act 
provided for federal assistance to those provinecs which are 
prepared to provide public assistance to necdy blind persons 
over forty yoars of Mi it 

The totel cost of this public assistance, granted on 
various grounds, is one of the largest items in our public 
expenditures. It is sometimes forgotten that this cost is not 
cntirely made up of peyments to pensionerse Large additions to 
administrative machinery have been neccssarye In cach casG, a 
separate administrative authority has been sct up to neake regulations 
governing the grant and to give speedy determination of the claims 
of particular persons for assistance without significant cost to 
the applicant. The ordinary courts are not suitable bodies for such 


tesks and grcatly inereased adninistrative activity has been the 


result. 
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MLN ESCs en emia Silos 1c 8 Same 
(18) Statutes of British Columbia, 1920, ce 61; Statutes of 
Alvcrta, 1936, cs. 38; Statutes of Ontario, 1921, c- 79. 


(19) Statutes of British Columbia, 1920, cp 61; statutes of 
Scskatchewan, 1927, Cc. GOs 


(20) Sce Revised Statutes of Canada, 1927, Ge 157. 

(21) Statutes of Canada, 19M, c. 48, Amendments in 1936 lower 
the age in certain circumstances to fifty-five. Sec Statutes 
of Cenada, 1936, Cede 


(22) Statutes of Canada, 1957, Coldo 
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The activities of governments in providing services of 
the second type mentioned at the beginning of this section will 
now be outlined. Education will be briefly sketched first. 

About the time of Confederation, the provision of free elementary 
schools by municipalities was made compulsory. Grants by the 
central governments to schools already provided by the local 
authorities began somewhat carlier and, as is usual, these grants 
were rapidly followed by central supervision. The period since 
confederation has seen a stcady increase in central grants and 

a corresponding extension of central control, The provincial 
governments lay down uniform standards of curricula and tcachers? 
qualifications, provide training schools for tcachers, and enforce 
the maintenance of standards through inspection. In 1876, Ontario 
replaced its earlicr improvisations by a Department of Education 
with a staff of experts and a responsible Minister at its hoad 

and most of thc other provinces have sinee given similar prominence 
to the public interest in a unifom standard of elementary 

EN Te i 

The early secondary schools were religious or private 
institutions. Some assistance was given these by central govern~ 
monts before Confederation but free sccondary education with 
central assistance and supervision did not come until after 1870. 
The early colleges devoted to higher education were founded by : 
religious denominations. In Eastern Canada, they have remaincd 
free of public control but reccive substantial grants from the 
provincial govermments. In Wostern Canada, a desire to cscape 
denominational disscnsion and rivalry and to push provision for 
higher cducation more rapidly than was possible under private 
auspices, led to a public monopolye University education was 
placcd under tho control of provincial institutions almost entirely 
supported by public oN es 
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(23) Scc Encyclopedia of Canada, Vol. TE, Pps 265-70. 


etek? Detinte we uite ve - ifte wnsnanataley 
aia oort To’: ro de brong Ae gece ta robot spine ot 

eds vd cenit Apeoakwonras eben cow: ambien eR 2 
Levoah aay a holy nein ng bao wen @ Doogie, Od cata 


. 


oe saul oviodt? Laie ar ad /Ama Getitas tacworon asgod sotfito 
oor? te Sobrey ag? Sho Martegie Lavtase yo Sowelfot eins 


bra etn fettoen Al odastenl yhbaote & mece carl, notte Soe 
Entanivorq nal? elovaweoo Dottiues to mole goted we many 
- Sasotosot hae sinetiwe To Bhtaiiete MmOLiny 10d Ves Ba ROmo re 7: 
eerotie hme jetorosss 1d efoodor yalietetey wits trcesnis yeno stadia bata 
\@hratrn) ,OT8l ot smobtoeqat? Apecornsr ebrehimere to opreatad 2 Bet ott 
\ So iteombt to dneaicadet s yo snotresbrorgat so hinge a7 i poostgor 
f Hsol esi Fe to akaiot cfd ienogee; 6 has arteqxsn' to tteta & ait dr 
ye eRe i Fe Ps 
Gewotimora tefinte nevis vente ovat sonntvone Seite od to aon Ae ~ 


ca Yiatnorme le to Oy itiebe pict har es of tecwotint bona caste oF, 
nf ‘ # ; fr: : 


a. A pipe ae 
} then ety 70 ‘eh inifon ovow wivodes ¥ te baoo oe elias ot 
r aeons Lestnen vt owe tt} movin eew oom jotans ome 
i igs one 
mint * iy oY fo iepisha twrepicave aot cae: ae dea cope’ "oO osohed . : t i 
i * pier 2 sth tite saoo son Sfometea yw sie Bers ommategeed t tno 
“4d ae rhe wrow motteoube sciietd od barorng, opti, a 
dontawedt aved yours ‘leh wed (it ehaa® at -snsotesnbmone’ vol 
et Tie a hues, | halsaetod we ortooed) gard: foxtaoe atidus tov Te me mw 
oupone of d¢teen « pRb Bite: # : toraoW ML . + great av on totout i - 
een 0 ke ty rovnry heed: ot Loe eae Dnt aotaane eth Taate fa : 3 
ovav'tne noobie od te ve Cog Rat et “bbe tort orton ao sb: 
| a tottsouba va heciewitrsy - seine a ot hot. ai on 
vie fe toms aro iva Kies Letontvonyi oe hos oat ™ 


mM a 
i: 


7 ’ qi 
a Me es ry ie 


hi "sore se + ph 


fh gh w | ; 


pac 3 Nl 


The clementary cducation systom, at the time it was 
established, was primarily designed to secure a literate 
population. Secondary education, originating in academies for 
the sons of the well-to-do, followed the lines of development 
already marked out, after it came under public control, and laid 
its main emphasis on preparation for the professions. But 
commercial and industrial activity became of compelling 
importance in the later days of the ninetecath century, demanding 
a wide variety of clerical and mechanical skili. A desire to 
develop industries already established, to promote diversity of 
enterprise, and to mect foreign competition both at home and 
abroad, pointed to the need of a high technical efficiency. In 
ae modern diversificd economy, constantly compelicd to make specdy 
adjustment to change, the importance of ready adaptation of 
workers to new tasks, as well as present technical competence, is 
difficult to exaggerate. 

The urgent social interest involved justifies public 
action to persuade individuais to pursuc opportunitics not 
otherwise available to thom. The apprentice system in the older 
trades did not provide the skills made necessary by the development 
of electricity and the internal combustion engine - to mention 
only two of many. Private enterprise in clerical training did not 
provide the quality or range of skills desired. ‘Thus a movement 
grew to give a more practical twist to public education and to 
offer training in special skills at public cxpensc. 

Nova Scotia led the way in 1888 by cstablishing night 
schools for minors and again in 1907 by imposing central super 
wision over all technical cducation in the province. Public 
technical schools were cstablished in Quebec and Ontario about 
the turn of the century and provincial assistance and supervision 
were established before another decade Glapsed. The other provinces 
followed slowly but were hampered by finencial difficulties. 


The Royal Commission on Industrial Training end Technical Education 


ae os 


test 


saw ft omit ot fs note ys montessite : 
ati ot kh A otoon) or Bomgt ry wih wy 
tot ealmeipss “ir a taetng b6 Sid Eh eB 


Ds remo Loy: bo sore ae Bove ffot ‘obeitiee 


hi Pe) 
) ptst bae ,fortnod nd 
I 


: fu@ .ecotesctong alt wt mofftetegetq: one et 
7 7 Wiis Logan iN 1G SRS pene ery Evid an Co rete ube ‘bans 


giriicemoh .vitnenod Hitsoddehit ed to eyed soteal Ott Be: ery 
- a7 Oe : ; % 


ic. tebe omeo +h todte week 
: ky 


oy orfeen A oe £905. Gatibem bas Legitals 
‘ a ‘4c vi Derterv ib og One ¥ Hsp boda i (daxeo yboos te ae 
Re | bes ‘ oom tad © é it iy aqaics rs tomot toot of has yoabres 
; rei eNOMtol Da Y OILEO OF Atel a or old aw botnlog qh 

Mooojge oem of Dol Kousiog ett aed are | NRHROOS nest 


hoe to moi tatdoha ybaert to epaeProgHt | ot meno al resent 


(RE gs0pot ogmos’ [oatadoad/ Tneneeg an ILow al sient wee ot tote 
in . sotexougaxe ws #LuoLY EAB 
fe wks vin 

yah siidve wo ft ivant RovfLovet sasvetrk fe rots ts ogau ea 


HAY 7 SOR, sols iporrotg aevyereq of almebiy tbat obauerxg oh wo 9 


i T9OLO. wi ” f inate ootinotcge ont . smut og ohdni tay; a Oi i 
i Nh ini 
i y 0. wy oT 


: | fone toro ont vad wigeeeoen obam elilse cath ef fvoxg, ) tom bap 
eS fo ki mpi Ge cuiee donee noitaudmos Aaitsatak:, oni, tis; citodatoete 
: i ox bth gis tas ite ok ee kta ade ‘ ob av iet eh 32 ome 
(| Peewee ebay. . dex taoh aitine SYNE EO wit epap ost oo! 
fr: os bre mottos. wks ial ov 0 ret feott anita orem a ovis oF ® 
i WG OK NOR ete ite fatsoge at yatotent : 

$eigba usr dite a BS ¥d BOAL oF “ew val bat atsoue vet 

7 erga aaiindaes 1 Sateoums yd VOR mt, ‘atone sro ae 
pesaurt 4 Ougevirny wilt sf Rta) es ce 


ke pebbvomse Lure couiletaeme mer eae yet i 
nT Taste ody sbabqnts. sbagob wa thee 
steel tet bi tah vee 


+ wpitiers 


BR = 


appointed in 1910 recommonded federal aid to the provinces. ‘The 
War intervened and postponed action until 1°19 when the Technical 
Education Act provided for annual grants for a period of ten 
yearsse This led to a great expansion of facilities for technical 
education in 411 the fs nts 

In many trades, which are recruited by a system of 
apprenticeship, the system has faltered under modern conditions. 
The more impersonal character of the relationships in large 
scale industry interferes wi th the quality of training given. 
During the lay-off which accompanics depression, training in 
some trades almost entirely ceases. In the result, there is a 
shortage of skillcd labour when industrial ectivity revives. 
Ontario in 1928, and British Columbia in 1935, moved to cstablish 
government supervision of the apprenticeship system in a number 
of eas The object of these acts is to promote the establishment 
of a permancnt system of training in the particular trades concerned, 
Inspectors are provided for with power to supervise apprenticeship 
and, among other things, to require apprentices to attend classes in 
technical schools at the employer's expenscs 

The importance of agriculture in the Canadian economy 
need not be dwelt on here, One of the first concerns of all 
Canadian governments since Confedcration has been to increase 
its efficiency. From the first, it has been clear that the only 
effective way to do this was to devise more efficient methods 
and persuade the farmer to adopt them - a problem of combining 
research and education. As the world market grew in importance 


and world competition became keener and as the poneficial applications 


of scicnee to agriculture multiplicd, the governments intensified 


ere | ARORA AS I mL PE NR OR | HAE 


(25) See Vocational Education, (1928) Bulletin No. 28, 
Department of Labour, Ottawa; Encyclopedia of Ganada, Vole IT, 
PPpe 279-281. 


(26) statutes of Ontario, 1928, Cc. 295; British Columbia, 1935, Cede 


* 
~~ 
~— 
ad 

- 
' 


7 
Fh A a SP RR ee (ee a 
ahh a. 


= 


feooindoed’ For sel hiteat? Fo ro fe sey xS teotm £ 4 bet! 
_  ROOH ET OLE out 1 


to gaoteye OB wd Hobbytook oro dot rte poboxt yeeer er 
) Led 
shrio i ibcoo atobin tober herot tet exit: mos ate este: er 


a 


Chin 


wae ; : - — ‘ ee ee ee a me | ote > Hee 
ni matshorw yeolapotdep. eolinoagmogs mata * pron. bees 


i rr ' 7) ty 
‘ ; ‘ 7 , 
| 6 ae ; Yr oA »SORSAQD VEST hn my acme aot s) 
, i noe) yu 
. ? hohe 3 fy nb ; in Vero cole Fo pee pier ot ed “ 
woriter vtivedos fo feeautet mone tuodael be hE Nae wy as ot 
ae . ! 


' ' parivoarp. Ww Boro -6cest wi 2 taprrd on) eit rcs ba i om f ats 


Bee ee Mee ee | Pe 

Prwitete .0aseeg ed? aptitors of ai aren opont Ia so: Le ; 
Pel ‘ ; . 

yoanite OOS Babe S LAL Meee Oe mer pitntogy VO aod uns sat 


Ua 
mh 


at noo linetyrn oetvrotue of towod Avi tat feb ivorq etn 


a ae acto Patio at sel? soniye PLLHOC id ye atndt Out -g 


‘ar ‘otRwegee e™rayetqioe ail Fs. idea, 
Cy i) BoA 
Poy cl “ igo ies mie a 
Md , “pias pas sis ae ae se ieee “ : aT aes ga + R } 
SE SRO PSG RAED Ae. Oe ee ee Die Re TG onaatnogath 


rn 


ue HesOTO RE oF moot amt gore 


nm ‘whoo ent sour sselo Rood and: tf. 

eboud eat’ tipave Fite, ‘emont vt 9 
antnidmos to apo Bs, 
sone a ame nt ‘woe. rear | 


Lie baaty cogest em ek ban ‘naa | 


’ ee 8S tort phi LLise {Soe \ 
‘tt stor Abn all as 


il AG ¥ ey Ks “i 


he ere ip, tae 


Bee ‘roauiog aie oh ob, 


vey N 
Tha ha 1 ie | 


- 87 - 


their effortse All governments, provincial and Dominion, have 
osteblished Departments of Agriculture. Ontario provided for 
the first provincial agriculture college in 1874 and has since 
boon followed by most of the other provinces. The Dominion 
and some of the provinces maintain experimental farms and SM i 

The detail of this immense effort on pehalf of agriculture 
cannot be considered here. It should be said however, that one 
of the most difficult parts of the programme is to win over the 
conservatively-minded farmer to new methods. Tha% has meant a 
heavy concentration and large expenditures on field demonstrations 
and extension work, the maintenamce of field workers and the 
fostering of mamy kinds of agricultural societies, dedicated to 
the improvement of agriculture. In addition to its own programme, 
pushed forward by its Department of Agriculture and its experimental 
farms, the Dominion government made annual grants in aid of 
agricultural instruction in the provinces between 1913 and te 

A social service of great importance is the public 
employment office. In a simpler society, where the available 
employment was snibat entirely local, the man and the job were 
easily brought together by the gossip of the neighborhood. When 
the neighborhood became a great industrial city, gossip ceased to 
provide an effective labour exchange. With the growth of so many 
specialized occupations, the need of searching out the right man 
for the right job became acute. The modern economy demands mobility 
of labour a a wide area but cannot get it unless it can tell 
the man about the distant job. A clearing house for information 
about workers and jobs becomes vital to its proper functioning. 
And the necessity is greater in a country like Canada which has a 
high proportion of seasonal employment. 

Private enterprise, which developed marvellous facilities 
for bringing buyers and sellers of commodities together, did not 
overlook the opportunities of the labour market, However, the 
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(27) Ganada Year Book, 1950, pp. 191-203. 
(28) Statutes of Canada, 1913, Co 5.e 
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private employment officc has always been marked by grave abuses. 
These are largely due to the fact that the interest of the 
employment exchange does not run with that of the worker. The 
exchange thrives on labour turnover and has no interest in placing 
workers in permanent employment. This, added to the fact that the 
worker is always in the weaker bargaining position, has made the 
private employment sendy something of a racket. In Canada, its 
unsatisfactory record included the exploitation of the particularly 


helpless immigrant worker. . Furthermore, no employment office can 


perform its full service unless it isas-ordinated with all other 
employment agencics.within the area of the labour market so as to 
ensure the widest possible range of relevant information. For these 
reasons, a public monopoly of the employment office business is 
preferable to an attempt at public regulation of private enterprise, 

Public employment bureaux serving farming districts 
were operated as early as 1904. During the period of heavy 
immigration from 1906 to 1914, the Dominion employed special agents 
to assist in placing farm workers and domestic servants. Ontario 
began a similar practice in a few industrial centres in 1907. 
Quebec, in 1910, was the first province to make comprehensive plans 
for a provincial system. Apart from these, private employment 
agencies held the field. 

In 1913, an era of rapid expansion came to an end and the 
fact that Ontario, British Columbia and the Dominion all embarked 
on extensive inquiries into the labour situation in 1914 shows that 
governments were aware of an oversupply of labour. The War turned 
the surplus temporarily into a deficiemcy. However, attempts at 
effective industrial mobilization confirmed, from another point of 
view, the need for a comprchensive cmployment service. The coming 
demobolization of overseas troops provided an added argument, if 
more was required. Ontario made legislative provision for a system 
of employment offices in 1916 and the Western Provinces followed 


between 1917 and 1919. At the same time, most provinces made 
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provision for gradual or summary liquidation of private employment 
agenciese 

The Dominion government was faced with the re-establishment 
of the soldiers in civil life. It was also realized that the 
provincial systems would require co-ordination in the national 
interest. Accordingly the Employment Office Co-ordination Act 
was passed in 1918. It acthorized the Minister of Labour to 
assist in the organization and co-ordination of employment offices, 
to foster uniformity of methods, and to provide clearing houses 
for exchange of information and to compile labour statistics. In 
addition, Parliament authorized an annual grant to the provinces 
to aid in the establishment and maintenance of public employment 
offices. Under this stimulus, a nation-wide public er ployment 
service has been I 

There are a number of other social services of either 
minor or declining importance maintained by Canadian governments. 
By the Soldiers' Civil Re-establishment Act, the Dominion Parliament 
authorized a system of vocational training end other assistance in 
order to hasten the absorption of soldiers into civil life at the 
close of the Wer. The Soldicrs' Settlement Act provided special 
assistance to soldiers who chose to take up ue The Dominion 
and a number of provinces make loans to ae on the security 
of their farms at low rates of AA Most of the provinces 
have established an administrative authority to encourage and 
supervise private philanthropy and municipal enterprise in their 


(33) 
efforts to take care of neglected and abandoned children. Some 


SDA a peterpan 


(29) On the whole question of employment service in Canada, sec 
Bryce M. Stewart, The Employment Service of Canada, 27 Queen's 
Quarterly, ppe 37-61; Industrial Relations Counsellors, Inc; 
Administration of Public Employment Offices and Unemploymen t 
Insurance, pp. 20-8. 4 


(30) Statutes of Canada, 1918, c. 426 

(31) Statutes of Canada, 1919, co 7le . 
(32) ee. see Statutes of Canada, 1927, Ce 42: Saskatchewan, 1917, 
Ge 25; Alberta, 1917, c.10; Ontario, LOZL, Ce 380 


(33) e.g. see Statutes of Ontario, 1895, ¢. 45; Saskatchewan, 1908, 
Cc. 31; British Columbia, 1910, c. 5; Nova Scotia, 1917, Cee. 
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provinces have appointed government officials who are specially 
charged with supervising the estates and protecting the interests 
of infant children and es, ae 

Other services of a minor character could be added to 
the list. Naturally, the wisdom of public provision of a 
particular service or of the particular methods employed may be 
open to question. Life itself is an experiment and gropings 
for solutions cannot hope to be uniformly successful. The 
only alternative to a continucd groping is an authoritarian 
regime which denies the experimental character of the process. 

The final justification of the free, as against the authoritarian 
system, is that it makes room for progress through experiment 
over the whole arca of human activity. But ali progress means 
change and while economic change pays large dividends to the 
society as a wholc, it inevitably inflicts severe hardship upon 
particular individuals and communities. Much of this hardship 
can no longer be attributed to the fault of the sufferers as it 
is brought about by incalculable forces beyond their control, in 
a society as complex as that of the twentieth century, it is a 
social cost of freedom and the argument that, as far as possible, 
the burdcn should follow the benefit, is irresistible. 

This explains why, in the short period of our national 
existence, functions which were performed originally by the femily, 
heave become of concern, first to municipe}, then to provincial 
and finally to the Dominion governments. Our national growth 
has brought to us, as a whole, great material benefits, However, 
as we diversified our industrial pursuits, as we shifted our 
emphasis from one kind of industry to another and as we became more 
end more dependent on a widely fluctuating world demand for our 
staple products, the costs of that growth have been very unevenly 
distributed. As this development went on, there has been a tendency 
to spread many of these costs over a wider end wider group. In the 


last twenty-five years, we have been spreading them progressively 
ever the community as _a_ whole. Ae . 

Seo Revised Statutes of Saskatchewan, 1930, COel 0,198 
(infants end mental incompetents); Revised Statutes of British 
Columbia, 1937, co 207 (anfants)o 
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VI PUBLIC HEALTH 


Government intervention for the protection of public 
health is not a new kind of activity. Health legislation can he 
traced back to the Quarantine Act of Lower Canada in 1794 
requiring incoming vessels to submit to quarantine in order 
to prevent the introduction of pestilential diseases from 
ee Local boards of health were authorized and provided 
with compulsory powers for inspection and cleansing of 
premises = Upper Canada in 1833, following an outbreak of 
ee In the case of malignant diseases in crowded areas, 
they were authorized to move occupants of premises while 
disinfection measures were being taken. .In 1849, on another 
outbreak of cholera, an act was passed by the Province of 
Canada providing for the establishment of a central board 
of health, It was to be brought into operation by proclamation 
of the Governor in the event of the outbreak of a "formidable 
epidemic", It gave a considerable range of coercive power 
to the central board for cleansing of streets and houses 
and removal of nuisances but only for the limited purpose 
of combatting an existing epidemic. In such circumstances, 
local authorities could be wequired to appoint local boards 
of ae These powers were used only during the serious 
epidemics of cholera in 1849 and 1866. 

At the time of Confederation, the value of preventive 
measures was onlv dimly perceived. It required further 
scientific research as to the role of the microbe and the means 
of fighting him, combined with a campaign of public education, to 
demonstrate the immense importance o? preventive measures. The 
efforts of central governments were limited to attempts to 


prevent the introduction of malignant diseases from abroad and to 


_localize them after their appearance, Public opinion would go no 


Rp eR A ARE SE RA RR) SETI 


(1) (1929) 20 Canadian Public Health Journal, p. 114-5. 
Py olde Dp. LAL. 
(3) Statutes of Canada, 1849, c. 8. 
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further than allow an appeal for central intervention in times of 
serious epidemic, Indeed there was strong opposition to the 
legislation of 1849 on the ground that it was unjust to burden 
the general public with the cost of assistance to purely local 
Feiciia,' The health problem was regarded as an essentially 
local matter, 

Ignorance about the causes of disease made it easier 
so to regard it. Furthermore, the significance of the Limited 
means of communication existing at the time must not be for- 
gotten, The natural obstacles to widespread mingling of people 
assisted greatly in the control of infectious disease and 
lent force to the argument that health wasa local problem. Since 
that time, our modern system of transportation has come into 
existence, and the increase in range, quantity and velocity of 
human circulation is quite incalculable. It is only the growth 
of scientific knowledge of the causes of disease and the methods 
of control and prevention combined with the increasingly vigorous 
use of this knowledge by governments, which has made the modern 
mobility of populations socially tolerable. 

However, at the time of Confederation, health was 
eonsidered a local problem and, except on a few special and 
minor points, it did not engage the attention of the framers 
of the British North America Act. As a result, Dominion power 
in the field is very limited and general health jurisdiction, 
as a matter of local and private nature, fell to the provinces. 
No douht, an epidemic may reach such proportions as to justify 
Dominion intervention under the general clause relating to 
peace, order and good government. The Dominion did re-enact 
the main provisions of the 1849 legislation of the Province of 
Canada respecting "formidable epidemics" in its first Quarantine 
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(4) (1929) Canadian Public Health Journal, p. 140. 
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(5) 
Act of 1868 but dropped them a few years later. The enduring 


provisions of the Quarantine Act set up administrative control 
of health precautions to be observed by vessels entering Canadian 
ports and by travellers entering by land. A system cf inspection 
was provided in aid of enforcement. This was supplemented by 
machinery for the medical examination and exclusion of immigrants 
whose state of health makes them undesirable as prospective 
Beige 

Apart from these measures, there was no further Dominion 
legislation of importamce until 1899 when the Public Works Health 
Act was passed, This act enabled the Covernor-General in Council 
to make regulations for preserving health and fighting disease 
in connection with the construction and operation of all public 
works of Canada and all such works and undertakings as railways 
and canals which fall within the legislative competence of 
peicccnn 

The use of unsuitable curative measures has almost as 
injurious effects on public health as complete neglect. The 
trade in patent medicines plays upon deep-seated weaknesses 
of human beings and deceives the credulous who are vastly 
more in number than the merely ignorant. In the unregulated 
trade, many of these are acutely injurious to health. The buyer 
has no means of testing their content and as a result, the 
odium attaching to the harmful product spreads to the merely 
harmless and the useful preparations. In 1908, when several 
provinces were contemplating some regulation of the trade, 
Parliament passed the Patent Medicine Act. It required the 
registration of all patent medicines and a confession of their 
content to the administrative authority charged with note eeey 


The usual apparatus of analysts and officers to procure samples 


for analysis was set up. All packages were required to be 


a 


) Statutes of Canada, 1868, ¢.63, as amended %y Ibid.,1872,¢e27. 
) Statutes of Camada, 1869, c. 10. 

) Tota), 1899; ©, 30. | 
y Thia., 1908, ¢. 56. 
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labelled with registration number and name and address of the 
manufacturer and the use of certain ingredients was prohibited. 
The Opium and Narcotic Drugs Act of the same year 

provided severe penalties for uneuthorized distribution of these 
dangerous Eee 1919, the manufacturers of patent ak Vaan 
and in 1920, manufacturers of and dealers in ee Cee 
were required to secure @ iicence from the Minister. 

| The Adulteration Act of 1884, expanded into the Food 
and Drugs Act of 1920, and the Meat and Canned Foods Act of 1907 
discussed in another section of this ee a were 
designed for the protection of health as well as for the 
curbing of fraud and are an important part of the Some 
activities in this field, The Dominion also maintains marine 
hospitals for the care of sick md injured seamen. It 
exercises general health jurisdiction over the national parks 
and the territories which are outside provincial jurisdiction. “a 

A Dominion Department of Health was established in 1919 

to administer, subject to one or two exceptions, the legislation 
outlined then aaah was charged with the conduct of research 
and the promotion of public education on health matters. In 
addition, it was to woperate with the provinces in eroraimacwne 
public health work throughout the country. Its establishment 
with these objectives is a recognition of two important things. 
First, health problems are so similar everywhere that the over- 
head costs of a vigorous attack upon them can be reduced by the 
pooling of effort in many matters. Secondly, owing to the direct 
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anada Year Book, 1937, p. 983, 
Statutes of Canada, 1919, c. 24, 
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bearing of health on cone efficiency and the extreme 
mobility of the population in the twentieth century, there 
is a national interest in the state of health in every 
community. The War brought both the problems of public 
health and the possibility of dealing with them very foreibly 
to the public ee 

This recognition of the interest of central governments 
in public health went forward rapidly as between the provincial 
governments and the municipalities in the last quarter of the 
nineteenth century. The allocation of responsibility at the 
time of Confederation has been pointed out above. With the 
exception of serious epidemics, public health was a local matter. 
The Municipal fct of 1859, relating to Upper Canada, gave 
municipalities power to make by-laws for the mainzenance of 
health, abating of nuisances, prevention of polluticn of water- 
supply, destroying of tainted food, banning of slaughter houses 
and the providing of drainage and sewers, These powers were 
merely enabling and did not ensure comprehensive health measures, 
Members of municipal councils were ex officio erie officers 
but they were authorized and not required to act, es 

Under the division of powers at Confederation, public 
health remained a matter of a local and private nature and the 
Ontario Health Ast of 1873 substamtially Fe enacies the health 
legislation of the Province of Canada. ‘ ‘In the abseno? of an 
actual or threatened epidemic, the central authority had practically 
no functions to perform. Under normal conditions, everything 
depended on the initiative of the local authorities, They had no 
permanent organization for health purposes and there were no 
minimum standards tg which they we to eonform, 

The beginning of a movement in this direction came with 
the Public Health Act of 1884. It provided for a permanent 


Provincial Board of Health and for the oompulsory oxganization of 


5 See De - oe .O4 , 
16 Statutes of ak. TESo. es 54. 
EL?) .Statiees of Ontario, 1873, Gn Be 
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local boards of health, The local boards were authorized to 
appoint medical health officers and sanitary eu 
A serious epidemic of smallpox broke out in Montreal and Quebec 
in the following year, resulting in 7,000 deaths. Ontario carried 
through a rapid organization under the act of 1884 and kept the 
deaths through smallpox in that year down to ee 

| After this demonstration of the values of an organized 
attack, Quebec exacted ae legislation in 1886 and the other 
provinces rapidly ee evolution through further 
provincial supervision and assistance to municipalities to direct 
central organization of various health services can be sufficient- 
ly illustrated by following the case of Ontario. The act of 1884 
extended existing municipal powers to abate nuisances, destroy 
unsound food, and suvervise waterworks and sewage disposal. 
Powers for the control of contagious disease were also extended 
and provision was made for disinfecting the houses of the poor 
at public expense, 

In the same act, there is to be found the first 
illustration of a principle which has since expanded central 
authority again and egain in this field, Local authorities were 
required to submit their plans for water supply and sewage disposal 
for the approval of the provincial board and it was authorized to 
lay down general rules respecting the construction of such 
facilities, Only a few great cities can command the scientific 
medical and engineering services which are available to central 
governments, Smaller municipalities would be crippled by the 
overhead cost. Frequently also, they are ignorant of the aid 
which science offers and sometimes they are so rooted in the 
ancient ways that they fail to use it even after it is brought to 
their attention, Thus, as the body of tested sctsntifio knowl edge 
relating to pubic health has grown with great rapidity, the role 


played by the cgntze has grown correspondingiy. 


(28)! Todas need io. see, | 
(29) (1929) 20 canadian Public Health: Journal, p. 141. 
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In 1895, the centre extended further its supervision 


of the construction and operation of loeal waterworks and 
(21) 
sewers. In 1911, the appointment of medical health uti: 
22 


and sanitary inspectors by municipalities was made compulsory. 


In 1912, the province was divided into health districts with 
a district officer of health in charge of each one. Provincial 
Hapeevors were provided for and the Provincial Board of Health 
was given increased powers of inquiry into and inspection of 
local health efforts. The Provincial Board was authorized to 
make regulations for the destruction of buildings unfit for 
human habitation and the medical health officer was given power 
to close dwellings, which in his opinion, were so ei ide oe 
1927, the Provincial Board of Health was superseded by a Depart- 
ment of Health with a responsible Minister at its bisa 
During this period, there was a steady increase in the 
power of the municipality to spend public funds for the mainte- 
hance of health conditions which individuals coulda not afford. 
to maintain themselves, For example, the cost of cleaning and 
disinfecting premises, of medical attention for the indigent, and 
medical and dental services in the schools, became charges on the 
municipality. And at the same time, the province pushed forward 
a& system of health services in the unorgani zed territory which 
lacked municipal institutions, 

Ontario seems to have provided the model which the 
other provinces adopted and the pattern of development is | 
essentially similar, There are, of course, variations in detail, 
Many of the other provinces preceded Ontario in establishing a 
full-fledged Department of Health. Some have increased the. 
regulatory powers of the central authority in certain directions 
more than others. For example, Manitoba and British Columbia 
have authorized their central authorities to license plumbers, to 
supervise health conditions in con and to regulate the 


construction of tenement houses, 
el) Statutes of Ontario, 


Others 


ush authority further 
» Ce 49, 


Statutes of British Columbia, 1904, c.23; ps ois |” 
Statutes of Manitota, 1911, 6.44; 1915, Cod6» 
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in other directions, 
The most striking and perhaps most important of recent 
PeuAL Avnet has been the movement towards the county health unit. 
The social services bear most heavily on sparsely populated 
areas, and health services in rural areas and smaller towns and 
cities have always been inferior to those maintained by large 
urban centres, The gap has grown wider as the latter took 
advantage of scientific knowledge and expert personnel. Statistics 
tend to show that rural health, which was once superior to urban 
health, is no longer so, The part-time medical health officer 
and sanitary inspectors cannot give as effective a service. It 
has been seen that there is great possibility of improvement in 
grouping a number of municipalities into a larger health unit. 
Overhead costs are reduced and, with the financial assistance of 
the central government, the maintenance of a full-time health 
service becomes possible. 
Central assistance always involves some kind of central 
control, Furthermore, maintenance of municipal responsibility 
in such health units involves the creation of a. joint authority, 
which always lacks vigour in administration. Accordingly, when 
provision for the first of these full-time units in Canada was 
made by Quebec in 1926, the provincial government reserved the 
right to appoint and control the medical health officer, who was 
(26) (27) (28) 
to have charge of the unit, British Columbia, Mani toba, 
eee eyan Seis palate Since adopted the full-time 
health unit plan and have made progress in putting it into 
operation, In eash case, the provincial government contributes 
to the cost, appoints or approves the appointment of the medical 
rar tte sa a 
(26) Statutes of Quebec, 1926, Cceods 1928, 6.68: 1933, 6,744 
(27) Statutes of British Columbia, 1936, c.21. Experiments 
with health units had been going on in British Columbia 
for several years before this date. 
(28) Statutes of Mamitoba, 1929, c.41. 


(29) Statutes of Saskatchewan, 1928, c.7l. 
(30) Statutes of Alberta, 1937, c.91. 
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kealth officer in charge and supervises his activities. 

A study, based primarily on the statutes, reveals the 
range of coercive powers and the steady increase of central 
control through the establishment of minimum standards and inspec- 
tion to ensure their observance. It eannot do justice to the 
manifold activities which the provinces and the municipalities 
have undertaken, The full scope of public health activities is 
the subject of a study by Dr. A. E. Graver. This study limits 
itself to the discussion of gemeral trends. Muck of the service 
aspect of public health work is not reflected in the statutes. 
However, some reference to the service aspect must be made to 
indicate what private health now owes to public care, 

Provincial financial assistance is given to various 
municipal activities. The central authority reaches out its hand 
in many other ways. Public health nurses inspect schools, make 
home visits and conduct home-nursing classes, They pay special 
attention to maternal and child welfare. Diagnostic inees aid 
in the discovery and labelling of diseases. Bureaux of sanitary 
engineering conduct research and education. Free distributzon of 
vaccines and serums is provided. Laboratory analysis of a wide 
variety of noxious specimens is offered. Statistics are collected 
and studied and &@ constant campaign of education is carried on by 
means of demonstrations, exhibits, bulletins and other methods. 
The list could be eel ey 

Apart from general health work, the provinces have made 
special attacks on particular diseases. The post-war alarm over 
veneregl disease led in 1919 to a lage eek aia to the provinces 
in aid of efforts to control the disease, This grant was renewed 
each year up until 1931, In order to earn the grant, the provinces 


were required to establish clinics, competently staffed, They 


(31) A summary of the public health activities of both Dominion 

and provincial governments will be found in the Canada Year Book, 
19357, pp. 981-988. Fora more extended report on the Province of 
Saskatchewan, see (1928) 19 Canadian Public Health Journal ,pp.255~-60. 
(32) Statutes of Canada, 1919, c.76, vote no. 522, 
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were obliged to provide hospital accommodation and free treatment 
and to launch a programme of diagnosis and education. Under this 
stimulus, legislation was enacted in most provinces providing for 
compulsory notification, compulsory examination of suspects amd 
compulsory treatment of infected ee ei the Dominion 
grant was withdrawn in 1931, provincial efforts were.consequai tly 
diminished to a considerable extent. 

Tuberculosis has also been singled out for special 
abtack. Of the five provinces specially examined here, British 
Columbia, Saskatchewan, Ontario, and Nova Scotia have established 
provincial sanatoria for treatment of the oe a province 
controls the administration and meets the cost of treatment given 
to indigent patients. Saskatchewan and Alberta give free treat- 
ment to all, the costs being met out of general Rdeeitcuisnd | 
Quebec has not established provincial sanatoria but is making 
special efforts to fight the disease. Dispensaries and travelling 
clinics have been established. Attempts are made to place urban 
children, who are threatened with the disease, in the care of 
families in the country and the province bears the cost o2 vai 
The province also makes grants to the various sanatoria. 

A similar programme for cancer was launched in 
Saskatchewan in 1930 by the appointment of a Cancer Commission. 
Diagnostic and treatment clinics have been established and pro- 
vision is made for the treatment of all victims - indigent patients 
to be a charge on the di teotabmaaly: 

Insanity is coming to be treated as a disease and the 
provinces have largely taken over from private enterprise the 
task of isolating the insane and have thrown resources into 


securing medical and psychiatric treatment of mental disease. All 


the provinces specially considered in this study si cable 
have provincially owned and managed mental hospitals, as they 
(33) e.g. see Statutes of British Columbia, 1919, ¢c.58; Statutes 
of Ontario, 1918, ¢.42; Statutes of Saskatehewan, L9LBAReS ¢, LS 
(34) Statutes of British Columbia, 1921, c.67; Statutes of 
Saskatchewan, 1910-11, c.10; Statutes of Nova Sootia, LOL.) Ce ts 
(35) Statutes of Saskatchewan, 1928-29, ‘c.61; Statutes of Alberta, 
a: C70 

(36) Statutes of Quebec, 1924, ¢c.21; 1930, c.85. 


(37) Statutes of Saskatchewan, 1050 4 eh, 64. 

{38 Statutes of British Columbia, 1897,c.17; Statutes of Saska skatepowan, 
921-22 ¢,75; kevised Statutes of Ontario,1877, c.220;Statutes 
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have come to be called. The treatment of indigents is primarily 
a charge on the municipality but, in most cases, the provincial 
government contributes. In addition, Quebec has provided for sub- 
sidies to existing institutions. These subsidies are conditional 
on the institution submitting to some measure of government control 
and supervision, The province has the statutory right to appoint 
the medical superintendent in these institutions. He controls 
the medical services and reports to the Provincial Secretary. 
The cost of maintenance of indigents is shared by the <daeeeag 
Finally, in all these provinces, private insane asylums are subject 
to government supervision and inspection, even though they receive 
no ee 

Provincial aid to or establishment of institutions for 
persons suffering from other afflictions is also found. Nova 
Scotia and Saskatchewan have made legislative provision for 
supervising and sharing the cost of training and care of 
mental On an British Columbia has established a home 
for persons suffering from incurable et ab Ontario makes 
special provision for the care of epileptics and offers assistance 
to cities of over 100,000 population which set up psychiatric 
Ee hag 

The burden of providing hospital care for patients who 
are unable to pay the cost of treatment is too great for the 
general hospitals in many municipalities to bear. The problem 
which arises in all the social services is found here also. It 
is precisely those municipalities with the most slender resources 


upon whom the heaviest load of charity treatment falls. At the 


same time, hospitalization has become a service Which, ~ 2G. abs 


we ee ee 


(39) Revised Statutes of Quebec, 1909, c. 4. 

(40) Revised Statutes of British Columbia, 1924, c. 158, s. 6; 
Revised Statutes of Ontario, 1914, c. 296. 

(41) Statutes of Nova Scotia, 1921, c. 8; Statutes of Saskatchewan, 
1980. 9, <7. 

(42) Statutes of British Columbia, 1922, c. 60. 

(43) Revised Statutes of Ontario, 1937, c. 592, s. 56; Tbid., 
Ce OO.O% 
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deemed, should be available to all - not only for the sake of the 
patient himself but for the sake of his family and the public at 
large. Under the conditions of urban crowding, home-nursing is 
less practicable than in earlier times. Also the modern 

hospital, with its range of specialized services, can give the 
patient attention which he cannot secure under the most favourable 
heme-nursing conditions. This problem has been met im the usual 
way - the central government makes grants to the general hospitals. 
These are generally on a per patient per day basis: With this 
aid comes supervision, Hospitals receiving aid may not reject 
charity patients. They are generally required to make returns, 

to submit to inspection by provincial health OTA cet the 
feudal period, cities and guilds purchased immunities with gramts 
of money. This process seems to have been reversed in the 
twentieth century. 

Individuaiistic society has made great progress in 
soeializing risks by insurance. One of the most serious risks 
facing the individual is illness and the insurance principle has 
been applied to it in many countries, being made compulsory for 
the wage earning groups. Besides spreading risks, its contri- 
butory features involwe a method of individual saving for 
emergencies. State and employer contributions swell the fund. 
Combined with the fact that the fund can secure competent medical 
services more economically, this device meams that a better 
medical service is provided for the participating gYoup as a auene 
at a much smaller total cost than would be possible under con- 
ditions of rugged individualism. This is of immense importance 
in the low income groups and it is at least plausible to eee 
that the prospects of greatly improved health conditions in this 
group make public eontributions to such health insurance schemes 


a sound investment. 


(44) Revised Statutes of British Columbia, 1924, c. 106, s.5; 
Revised Statutes of Saskatchewan, 1920, c.212; Revised 
Statutes of Nova Scotia, 1923, ¢.54; Revised Statutes of 
OnGarLO.,. LOS? , ©2000, 
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Although it was introduced in England as long ago as 
1911, it has seemed to carry social provision for health further 
than we were prepared to go until the present decade. Its impli- 
cations for the medical profession are, of couvse, debatable and 
the coolness of the profession towards it has contributed to the 
postponement of experiment, However, Alberta in ice ee 
British Columbia in oh age health insurance acts. Both 
provide for a health insurance commission to administer the fund 
which is to be built up from compulsory contributions of wage~- 
earners and employers. The main difference between the two schemes 
is that the former contemplates piecemeal adoption by districts, 
after a majority of those concerned in the district have voted in 
favour of its application while the latter is to have province- 
wide operation on proclamation by the Lieutenant-Governor in Council. 
As yet, neither of these schemes have gone into operation. Whether 
they will be brought into operation and whether similar schemes 
will be adopted in other provinces, belongs to the sphere of 
prophecy. A full treatment of the problem of health insurance will 
be found in Dr. Grauer’s study on public health activities. 

However, the trend of the last 75 years should be clear 
from what has been said in this section. It has moved constantly 
towards the making of wider social provision for public health - 
the spreading of the risks of disease over the society as a whole. 


7 


.” It is true, e? course, that this movement has got some drive from 
purely humanitarian impulses. But more calculating reasons have 
carried great weight, The development of the modern specialized 

’ economy has resulted in widely unequal capacity of different local 

: communities to meet the burden of social services demamded. At the 

same time, it has teen realized that the ill-health of some, in an 

urban and highly mobile society, is a menace to the health of all. 

Disease reduces the efficiency of the society, a truth which the 

discovery of the on during the War has driven home in a most 

forceful manner, 


(45) Statutes of Alberta, 1935, c. 49. tw 1 


(46) Statutes of British Columbia, 1936, c.23. 
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The War had another very significant influence on 
‘public health development. The fact that, for the first time 
in history, vast armies were kept almost entirely free of serious 
disease, demonstrated the effectiveness of preventive medicine. 
It dawned upon us that a high degree of public health can be 
secured and the ar proportion of the population greatly diminished 
ata price. The public, as a whole, are becoming increasingly 
willing that that price should be included in the overhead costs 
of government. At the moment, the tendency is to make the 
province the financial and administrative unit for this purpose. 
The movement towards increased participation of the provincial 
governments in health activities is due, in considerable measure, 
to the unequal capacity of the municipalities to carry the burden. 
In so far as unequal capacity to maintain health, and other 
services manifests itself as between different provinces, the logis 
of the development discussed has at times led to the spreading of 
some of these costs over the country as a whole and points to the 
increasing participation of the Dominion government in health and 
other similar services. Thus far, however, the participation of 
the Dominion government has consisted almost entirely in giving 
@ lead and temporary assistance to the provinces in meeting their 


health problems, 
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VII CONTROL OF INCORPORATIONS AND THE SALE OF SECURITIES, 


Under a free economic system, the individual is allowed 
to draw from the national income, in competition with others, as 
--large a share as his talents and a variety of fortuitous circum- 
“stances enable-him to take. He is also permitted to make his ow 
determination as to how much of it he will save and in what way 
his savings will be invested, That is to say, the function of 
providing capital is decentralized and dispersed among many people. 

The logical counterpart of individualism on the saving 
side would be complete individualism on the investing side - each 
individual employing and managing his savings in some snterprise 
of his own, During the last century, the relative importance of 
isolated individual enterprise has mapidly decreased. This is 
due largely to the advance of industrial technique. The use of. 
machinery and the economies of large scale eictielan have 
required great accumulations of capital fdr the operation of a 
single unit of’ production - accumulations which were far beyond 
the resources of any one or even a few individuals to supply. And 
-eyen where one individua] could supply the vast sum required, it 
was generally imprudent to venture so large a sum ina single 
enterprise, Thus it is imperative for-—our present mode of pro- 
duction, to reassemble for investment the saved portions of the 
incomes which have been dispersed. 

The most important device for this purpose is' the joint 
stock company in which a large number of investors entrust their 
savings to the management of a few individuals, These companies 
are constantly growing in numbers, in the size of their operations 
and the complexity of their financial structure. As economic 
opportunities become more difficult to catzulate and as the 
corporate device flowers in all its intricacy, it becomes more 
and more difficult for the average investor to assess the merits 
of the alternative ventures which solicit his funds. At the very 
time when he is compelled more and m@re to seek out corporate 
securities as an investment, he becomes less able, by his own 


efforts, to amass the information necessary for an appraisal. With 
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respect to the complicated financial structure of the giant 
corporation, he would not always have the ability to appraise, 
even if he had the information. 

Having selected his investment with as much care as 
possible, his difficulties are by no means over. He has put his 
property into the hands of other individuals for them to manage 
and that always puts him at the mercy of those he trusts. It has 
always been found necessary to fix such individuals with special 
duties and obligations. Fut it is not possible to take the easy 
road of equating the position of the company director with that of 
a trustee, because the object of the joint stock company is not 
secyrity but an adventure fraught with more or less peril. 
Controls of a somewhat different nature must be devised. ’ 

The last fifty years have seen constant experiment with 
means of controlling the use of the corporate device. Regulation, 
as far as the Dominion is: concerned, has had three main objectives, > 
The first has been to secure the disclosure of matézial information 
to prospective investors at the time of incorporation or issue 
of securities. The second has been to secure to shareholders the 
right to full and accurate information respecting the affairs of 
the company and the right through meetings, whether special or 
general, to get action on the basis of that information. The 
third has been to provide some protection to creditors through 
the providing of sure creel: and the forbidding of the grosser 
kinds of raids on the capital of the company. A fourth objective 
appears to be emerging, if one c#n judge by recent legislation. 

It is to impose some limitations on the classes of shares and on 
the use made of voting rights and other privileges which are both 
mystifying to the public and useful as instruments of manipulation. 
An examination of the development of company legislation in the 
provinces shows a concentration on the same objectives. But, of 
course, the provinces did not proceed uniformly nor at the same 
pace as the Dominicn. 


A great deal of this regulation has been instituted merely 
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by a change in the law, leaving enforcement to the courts. For 
example - the stringent liability of directors for untrue state- 
ments in the prospectus was established by an alteration in the 

law of tort. In such cases, no additional functions are saddled 

on the executive branch of government and there is no increase of 
government activity as the term is used here. The discussion which 
follows, therefore, will touch only those points where an increase 
of administrative authority has been established in the effort to 
protect investors and others dealing with joint stock companies. 

A grant of incorporation must be sought from an executive 
officer - the Secretary of State in the Dominion, the Provincial 
Secretary or a Registrar of Joint Stock Companies, as the case 
may be, in the provinces, Normally, he has no power to refuse an 
application which is satisfactory on its face; his duty is 
limited to the ministerial one of seeing that formal requisites 
are met. At the time of Confederation, this was his sole function. 
Since then, he has got power to require the filing of a wide 
variety of information both before and after incorporation. This 
information is not in aid of wide inquisitorial powers which he 
possesses over the company. The object is to make certain 
important information available to those who are interested in the 
affairs of the company. In addition, he has acquired limited 
powers of intervention in special circumstamces. 

A sufficient indication of the nature of these additions 
to administrative powers and duties can be gathered from an out- 
line of the more important ones given to the Secretary of State 
respecting Dominion companies. The first Dominion Companies Act 
of 1869 : is silent on matters of this kind, This act was recast 
in 1877. <Any contract providing for the issue of shares for a 
consideration other than cash was required to be filed with the 


(2) 
Secretary of State. Any increase or decrease of capital by the 


(1) Statutes of Canada, 1869, c. 13. 
(2) Statutes of Canada, 18677, c. 43, s.83. 
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company became subject to his being satisfied of its expediency 
and bona Hee 

In 1902 the directors were required, if requested by 
him, to file a summary setting out the share capital position of 
the seed Tn 1917 an annual summary became compulsory and 
its require@ content was much a Seat Any company offering 
shares to the public was required to file a prospectus or a 
statement in lieu of a prospectus, containing certain information, 
with the Secretary of sane, At the same time, companies were 
required to make returns to him containing particulars of the 
securities given by them to secure borrowings and he was required 
to keep a register of corporate mortgages and eis 

Where the company failed to appoint an auditor to 
conduct an annual audit, he was cmpowered to do so and to ensure 
the auditor of a full access to the books of the company. Further- 
more, the Secretary of State got power, at his discretion, to 
appoint an inspector of the company's affairs on the application of 
what he deemed to be a sufficient minority of the PD 
It is worth noting that this latter power had previously been 
invested ina ileble yg Here again administrative discretion has 
ousted judicial authority. 

Later amendments have expanded the variety of information 
which must be contained in the prospectus and various returns which 
must be eet A development, similar to that outlined above, 


11) 


cam be traced in the provincial legislation respecting companies. 
(4) Ibid., 1902, c.- 15, Ss. 89 
5) 
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Oey Tides 2.25, eile | 
(oa) Thien 1902, c.15, 6. 79. 


(10) See Statutes of Canada, 1934, c.33; as amended by 1955, Gedo 


(11) e.g. see The Companies Information Act, Statutes of Ontario, 
1928, c. 53; Statutes of Quebec, 1950, Co 87 » 
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It differs somewhat in detail and generally - though not always ~ 
moves more slowly to experiment than that of the Dominion. 

. In addition to incorporating and exercising some super 
vision over their own companies, the provinees require that Sisk 
Yextra-provincial" companies carrying on business in the province 
must register or sccure a a Abyed ses These provisions are revenue 
rathor than regulatory measures and necd not be discussed here. 

Tt is, however, important to point out that these provisions 
generally impose upon companies incorporated in a forcign country 
or in another province much the same obligations with respect to 
prospectus and annual returns as apply to locally jneorporated 
eee 

From time to time there have been attcmpts by the 
Dominion and the provinecs to gct uniformity in companics’ 
legislation. In the past these offorts have not met with success. 
Marked progress with an ambitious programme of uniform legislation 
is bcing made at the present time by a committec set up by the 
Secretary of State following 4 resolution unanimously adopted by 
the Dominion-Provincial Conference of Decomber, 1935. This work 
has procecded under the assumption that the present division of 
gurisdiction over company law will continue, and its objects are to 
draft a uniform companics act which might be adopted by the 
Dominion Parliament and the provincial legislatures and to provide 
for greater uniformity and simplicity in administration. Thus” 
it has been proposed to establish a central bureau at Ottawa which 
will facilitate exchange of information between security 
commissionerse A certification of investigation py one security 
commissioner could then be accepted by commissioners in other 
provinees, thereby eliminating duplication of administrative effort 


and expense as well as delay. Similarly 4 greater degree of 


uniformity in company returns is sought. 
TS) GeSe sec Revised Statutes of British Columbia, » Co 4a; 
ss. 178-203. The provisions in the other provinecs are broadly 


similare 


fis) See Note (11) above. 
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The rapid economic development of the first decade of 
this century produced a heavy crop of ill-starred corporate 
ventures, This gave rise to a demand that more drastic measures 
should be taken to curb the fraudulent and grossly optimistic 
Motatiens of corporate securities, The incorporation acts 
provided little more than a degree of publicity. From 1912 on, 
several provinces resorted to administrative control of the sale 
of shares and other alshinte Aha: These acts forbade any person 
ae company to offer the securities of any company for sale in the 
province until a licence or certificate had been secured, Before 
a licence would be issued, detailed particulars of the company's 
project and financial position were required to be filed with the 
Public Utility Commission, the Local Government Board, or some 
other executive body. If that body found the company to be 
solvent, its internal structure and proposed enterprise "to provide 
for a fair, just and equitable plan for the transaction of 
business...", it would then issue a certificate to the company 
and a licence to its agents or salesmen, Otherwise, a certificate 
would be refused and under certaim circumstances, a certificate 
already issued, could.be cancelled, 

The constitutionality of this legislation, in so far as 
it applied to Dominion companies, was challenged in the courts 
and found to be ultra sales Thus the province was denied 
control over a Dominion company seeking to sell its ee in the 
province, At the same time, it was fairly clear that, once the 
shares of a Dominion company had been sold outright by the company, 
Dominion legislation, which sought to control the resale of those 
shares to the public by a broker or investment house, would be 
equally” unconstitutional, As it was becoming increasingly the 


normal practice for companies to sell large blocks of their 


(14) e,g, see Statutes of Manitoba, 1912, ¢,74; Statutes of 
Saskatchewan , DORA Gy: (18s Statutes of Alberta, LOLer, ue &; 

Statutes of Quebec, 1924, c, 64, : 

(15) Lukey v, Ruthenian Farmers Elevator Co,, 1924, S.C.R,58; | Abtorney- 
General of Manitoba v, Attorney-General of Canada, 1929, A Oan260. 
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securities outright to brokers and investment houses, another 
method of control was sought out, 

This challenge to legal ingenuity brought forth the 
Security Frauds Prevention Acts, the principle of which has 
successfully withstood the scrutiny of the Privy OE se: The 


germ of the idea on which these acts are based is to be found in 


a Nova Scotia statute of 1924, providing for the registration of 


(17) 
brokers, This act was never put in force but the Pree on 
(18 
it was amplified and expanded in the Ontario act of 1928, The 


(19) 
Ontario legislation has since been copied by the other provinces, 


In substance, this legislation forbids anyone to carry 
on the business of trading in securities unless he is registered 
under the act, In some provinces, a special security frauds 
commission, in others, the Attorney-General , is charged with 
administration and enforcement, Every applicant for registration 
must furnish such bond as the authority requires, the bond to be 
forfeited if the broker is found to have committed a “fraudulent 
act", as defined by the legislation. 

The authority can refuse an application for registration 
on any grounds which it thinks sufficient, It is given a wide 
power to investigate any aecetion that a "fraudulent act" 
has been or is about to be committed, This phrase is so defined 
as to cover almost all the devices by which fraudulent stock 
promotions are foisted on the public as well as some of the more 


objectionable practices in which some brokers engage on their own 


en pn ne cp EE 


(16) Mayland and Mercury Oils Ltd. v, Lymburn and Frawley (1932) 
I. W. W. R. 578, baa 7 ais 


(17) Statutes of Nova’ Scotia, 1924, 0, 12. ) \ 
(18) Statutes of Ontario, 1926, c, 54, | 
(19) e. g. see Statutes of Nova Scotia, 1950, c. 35; Statutes of 


British Columbia, 1930, c, 64; Statutes of Quebec, 1950; ¢, 88; 
Statutes of Saskatchewan, 1930, c. 74, 
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account. 

Upon being satisfied of the commission of a "fraudulent 
act" or its imminonec, the authority may suspend the registration 
of the offending broker, reveal the ious to the public and 
secure an injunction against further trading by the culprit. 
some specific brokcrs’? practices such as selling against 
customers’ orders arc forbidden. Those previnees, where stock 
exchanges exist, have made the stock exchanges responsible for 
securing an annual audit of the finencial position of brokers 
trading on the ee In the other provinces, the authority 
charged with administration of the act, is empowered to secure 
an annual audit of brokors'’® ae 

The Security Frauds Prevention Acts have a two-fold 
purpose. They provide for the reguletion of brokers and the 
revclations of the c@rly days of the depression showed that 
regulation of some kind was necded. Thcir main object, however, 
is to put a curb on the fraudulent flotation of securities. 

How far the wide powers which they give will enable a government 
to discourage onterprise which it merely thinks unwise is difficult 
to say. However, it is clear that-a government which rules to say 
that certain enterprises are unwise as distinct from fraudulent 

is both stifling the experimental procedure by which we make 
progress and preparing itself eucdiract and to guarantee economic 
development. <A public policy, which is committed to the system 

of free enterprise, must err, if at all, on the side of liberality, 

The state cannot safely go further than to check actual 
fraud, require full publicity and insist upon an intelligible 
and reasonable corporate structure without acquiring some direct 
Meeyonsibiii ty for the succoss of the venture. 
fon Ontanic. Gustec, and Eritien Columbia, As to Ontario, 
see Statutes of Ontario, 1930, c. 359. 


(21) Nova Scotia and Saskatchewan. “As to the latter, see 
Statutes of Saskatchewan, 1931, c.76. 
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VIII — REGULATION OF INSURANCE, TRUST AND LOAN COMPANIES 


The reguiation of insurance, trust and loan companies 
is a case of the regulation of business and, therefore, might 
be considered under that general ee However, certain ' 
peculiar considerations apply to these businesses just as to 
public utility enterprises and it seems preferable to treat them 
separately. 

Insurance performs an immensely important function in 
an individualistic society. Where individuals are given the 
adventages of personal freedom, they must, to a great extent, 
assume the burden of possible misjudgments or misfortunes. 
Naturally, everyone is anxious to evade or, at least, to spread 
these risks. Life insuramce spreads the risks of mere living 
as well as those involved in the assumption of social obligations, 
It has also become the least unpopular method of practising thrift 
and therefore of great importance, In the same way, insurance 
is used more and more widely to cover business risks. It would 
be difficult to estimate how far it has aided economic development. 
Many risks, which would otherwise have daunted private enterprise 
end pernlysed development have been teken cere of by insurance, 

In Canada, the development of insurence has taken place 
almost entirely since Confederation. Fire end marine insurance 
were recognized businesses before thet timpbut they were on a very 
smell scale. The phenomenal growth of life insurance did not come 
until after Confederation, There does not appear to have been any 
regulation of life insurance prior to that date and such regulation 
as there was of other forms of insuranee was of a very simple 


(2) 
nature. 


(1) See Section XT of this Study. 


(2) See Statutes of Canada, 1860, c. 33. 
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Regulation of the insurance, trust and loan businesses 
hes been of three distinct types. In tho first, plece, governuents 
heve alweys imposed special conditions upon the grents of corporate 
privileges to persons entering this field. Special statutes 
governing the incorporetion of insurance, trust and loan companies 
heve boon cneacted by the Dominion and by most of the provinces, 
Secondly, insurance, in particular, is what may be called a 
sophisticeted commodity. The ordinary purchaser does not understand 
the significence of many of the provisions which the company, 

a pa ieaie® in these matters, has introduced into the contract. 
This means an inequality of bergaining position where the maxim, 
caveat emptor, loses its velidity. Consequently, there has been 
regulation of the terms and incidents of the contract. The 
constitution allots such matters to the provinccs and cach province 
hes esteblished a varicty of conditions and a number of incidents 
to be implied in cvery insurance WE This has been entirely 
reguletion by law, cnforcement being left to private ind tines vos 
the ordinery courts. 

The third type of regulation has been concemed with 
trying to sccure the solvency of Buenas compnanics through public 
supervision. Those seeking the protection of insurance are rarely 
able of thcir own efforts, to judge of the financial strength 
and probity of the insurers. These vital matters are. hidden in an 
unseen environment at which they can only gucsse Furthermore, the 
contract of life insurance, by its very nature, puts the insured 
at en additional grave disadvantage. He is obliged to perform his 
part of the contract now, while the insurer postpones his 
performance for, perhaps, fifty years. For aught the insured 
knows or can do, the insurer may abandon its present business 


caution and become insolvent long pefore the fifty years clapse. 


agg ree AI EC OETA SS LOO I A I 


(3) ee@e sec Revised Statutes of Ontario, 1937, c. 256, Parts 
TIT to IX inclusive. 
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This explains the insistence that the state should intervene and 
add its weight to the integrity, caution and wisdom ae rene insurer 
so that the insurer will still be in existence and able to porform 
when his obligation matures, 

Similar, though not such overwhclming considcrations 
apply to trust and loan companics, Both arc entrusted with the 
care and investment of the funds of othors, emounting to many 
times their capital and the arguments which led to tho reguletion 
of banking sufficed to bring thom under government supervision, 

Governments have been given a considerable mcasure of 
control over the operations of these three kinds of companics,. 
Generally speaking, it consists in requiring a special liccnec, 
to be granted only on ccrtain comiitions, a deposit of a considcrable 
sum and a earcful limiting of the type of the sccurity in which 
they may invest their own funds or the funds entrustcd to their 
care. In addition, they are required to make annual returns, to 
throw their books and reoords open to inspection by government 
officials. They are, at all times, subjcct to the cancellation 
of their licences, if their solycncy is docmed to bo imporilled 
by the officials who make these investigations, 

This type of regulation appears to have begun in a 
when forcign fire insurance companies were required to secure a 
liecnee in order to carry on business in the Province of Caneda, 
On thc assumption thet it naa power to regulete insurence, the | 
Dominion Parliament repealicd this carly ect in 1868 and provided 
that all insurance companies must secure a licence from the 
Minister of eee Provincial companics doing business 
solcly in their home province were excepted and never since has 
the Dominion tricd to regulate them. The licence was conditional 


on a deposit and the possession, by forcign companics, of a 


(4) See note (2) above. 
(5) Statutes of Canada, 1868, c.46. 
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certain amount of unimpaircd capital. All companies were required 
to file annual statcments with the Minister of Finance, who, in’ 
turn, was obliged to lay thom before Parliament. That is to say, 
legislative rather than administrative supervision was contemplatcd,. 

Administrative supervision came in 1875 when the 
appointment of a Superintendent of Insurance was authorized “for 
the efficient administration of the insurance aE i. 

His main duty was to examine the companies’ statements as to 

their affairs, investigate fully their financial position where 

he thought necessary and report serious situations to the Minister 
of Finance who might take steps to cancel a company's licence. 

In the same year the control of the Superintendent was extended 
over life insurance EERE, 

By 1906, a list of authorized investments for insurance 
companies had been established and investment in foreign securities 
had been brought under a ai In \i917, es a result of a Privy 
Council aie ie Dominion relinquished its claim to supervise 
provincially incorporated companies but continued and sk ia its 
provisions with respect to Dominion and foreign en tae 
examination of the Revised Statutes of 1927 shows a further 
consolidation of control. If at any time, a company’s Canadian 
liabilities exceed its assets locally situate in Canada, its licence 
may be withdrawn if the deficiency is not made good. The Super- 
intendent is authorized to appraise assets which he thinks are over- 


valued and he can require Canadian companies to dispose of un- 


authorized investments. Life companies are required to maintain 4 


LT 


(6) Ibid., 1875, ¢.20. 
(9). Poids, \16%Sy 0.21. 
(8) Statutes of Canada, 1906, c.34. 


(9) Attorney-General of Canada v. Attorney-General of Alberta (1916) 
26 Drs. 268. my 


(10) Statutes of Canada, 1917, ¢.29, sS- 2 9» 4e 
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reserve for unmatured obligations and the Superintendent is given 
considerable powers in connection js ane 

These interventions are all obviously aimed at safe- 
guarding the solvency of insurance companies. Therefore, when 
the Privy Council decided in 1932 that the Dominion had no power 
to regulate insurance companies under the headings of "aliens" 
and "regulation of trade and EL Ge merely shifted 
its ground to "bankruptcy and insolvency" and eeon substantially 
the same structure of regulation on this new OE of 
course, the question whether much of this regulation of highly 
solvent companies can be supported as legislation on bankruptcy 
and insolvency has not yet been judicially considered. 

Dominion regulation of trust and loan companies began 
in A Except for the requirement that British loan companies 
must secure a licence from the Secretary of Bae Dominion 
has limited its intervention to companies with Dominion charters. 
The number of companics sccuring Dominion charters and thus making 
regulation of them by the province more difficult persuaded the 
Dominion to establish uniform EDEN ai In 1914, such companies 
were required to make annual returns and became subject to 
inspection by government officials. Trust companies were limited 
to a list of authorized investments, 

In 1920, the supervision of these companies was handed 
over to the Superintendent of Insurance and they became subject 
to substantially the same scrutiny of their financial position 


(17) 
as already endured by insuranee companics.s Tn, .L92S2,..dosn 


(11) Revised Statutes of Canada, 1927, Sips 


(12) Attorney-General for Quebec v. Attorney-General for Canada, 
1932, Ade 40 . 


(13) Statutes of Canada, 1934, cc.27, 36,45. 

(14) Ibid., cc. 40, 55. ' 
(15) See Revised Statutes of Canada, 1927, c. 28, ss-99-105, 
(16) House of Commons Debates, 1914, pp. 1125-50. 


(17) Statutes of Canada, 1920, cc.14, 21. 


ry 
s+ 
or 


. a 
eek it fing OES 


~y 


ee Kee “ 


“povcnaing BO) adore sh | wy aan que od & 
‘ary 2 giao tecton sph ebb, stood tex? 
tooo secant homme trans A ek 0h | 


poticegnon poe hte 4 TSeaiubiesnnedney | alpen pees: 
i oat aire! bie’ eurLEMy: i Beles. eared ot (Sastets oakeam oF berkipot ofr 
bowen we hurcxcauhdh vege | aphatetrto tb hel NE monte 2 yo ee 
“-gtnoadeora hosttodtam. to. tent Or. oe, 


Py 
pi ao 
J 


Botunest age gebiagn oem to mo teuvaoqers ‘ont e@3GS. al 
. beet disse egmaoed pers. Lad Ss ounauastt to socom fa seg ond ot ‘ove 


ek wc. Denes mete xe, shakitiraoe, ome, wai ighitn bs nateitun ot 2 


Pereat ec an a» ee Bins “une. onmernvest wd Beriwbnxo ybaouws as 
WAN tee caine aa To LA Xai ew os cad ee See 
a ae } aan 


ghOLye. 5 ae of Shaneo 2 %9 Hos WF ests: hoetven 


qh OSR9D TOT Latin D-y ecirect +¥ sodas 4 yox Tetenod-Yomrorts (ar) 
. ; sel «its e pooer 


Mhghk 88.90 ‘Sar aids Fo abt wade’ (au 
abbey wGd 20S Jao wagner {p3 
e80)-80.me YOR 69 QRSEL yahored fo sobieers saaitret Soar (ot) 
9 Lash bE: ay Piel:  wepuder virnoutttio ds Se evo (og) 1 

iS Aland OSR0 - shake te aotubete {¥i) 


re BS 


| (13) 
companies were limited in their ghoice of investments and the 


Superintendent was given power to require disposal of unauthorized 
investments and to appraisc overvalued real property of any trust 
or loan ees Finally, in 1927, these companies were required 
to take out an annual licence which the Minister of Finance might 
refuse on certain Ne 

Provincial regulation of insurance companies began 
with the small provincial companies which the Dominion never 
attempted to touch. The case of Ontario which has been the main 
competitor with the Dominion in the insurance ficld may be sketched 
here. In 1876, the legislature first intervened and required all 
insurance companies without a Dominion licence to secure one from 
the Provincial Treasurer, A deposit was required and powers of 
inspection were given. Each company's annual report was to be laid 
before the legislature and provision was made for application to a 
court for a winding-up order against seny company which was 
finencially nk 

This combination of legislative ond judicial control 
is an excellent oxample of the Whig ideal of government which 
still dominatcs our theory but not our practice. This field, like 
so many others, came more and more to demand expert and continuous 
supervision. Accordingly, by 1887, provision had been made for 
an Inspector of Insurance upon whose report the Provincial res 
Seeretary was authorized to suspend and cancel licences, By 1914, 
a Department of Insurance with a Superintendent had been prt a 
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for and the Dominion structure of regulation closcly copiede 
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(18) | 
(19) Ibids, 1922, oc, 31, Sle 
(ga) ieuidey 2927, cee 61, 78s 
) gtatutes of Ontario, 1876, c. 25. 
(22) See Roviscd Statutes of Ontarin, 1887, Co 167. 


(23) See Revised Statutes of Ontario, 1914, c. 185. 
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When doubts began to be thrown on the validity of the 
Dominion regulation of insurance companies, the province extended 
its licensing provisions to all companics. It provided, however, 
that icentes should issuc as a matter of course to Dominion 
Fe ck a addition, the province has come to cxact licences 
from all insurance agents, brokors, adjustcrs and underwriters 
1 ne Generally speaking, these licensing provisions are 
as much revenue as they are regulatory dceviccs. 

In 1897, Ontario began to regulate the financial affairs 
of trust and loan NE sg Taking into account the legislation 
of later years, the pattern established is essentially similar to 
that of the Dominion in the samc ficld; annual licences and reports, 
a list of authorized investments, inspection and cancellation of 
licence on adverse report of the inspector, at 

Of the other four provinces specially studicd, British 

(28) (29) 30 
Columbia, Saskatchewan, and Quebec have provided for a 
substantially similar structure of regulation, though none of 
thom entered the ficld as early as Ontario. British Columbia 
did not provide for the administrative control of loan companics 
until ee ane Saskatchowan left both trust and loan companies 
free of any close and continuous regulation until er gay BA 
making up for lost timo, hor now lcgislation provided, in addition, 
for extensive control of investment companics on similar lines. 


Quebec, while providing for the licensing of loan companies, has 


ee LOU Ieee ne eee en ne 
(24) Statutes of Ontario, 1924, c. 50, Ss. a5 ve 
(25) Sce Revised Statutes of Ontario, 1927, Ce 222. 

(26) Statutes of Ontario, 1897, cce.57, 5b. 

(27) See Revised Statutes of Ontario, 1937, Ce 2576 

(28) Statutes of British Columbia, 1911, cc. 9,26; 1915, ¢. DOS 
1914, c- 13§ sce now Revised Statutes of British Columbia, 1937 
Shia. 10... Las 


(29) Statutes of Saskatchowan, 1913, c. 373 1915, c.15; see now 
Revised Statutes of Saskatchewan, 19350, cell. 


(30) Revised Statutes of Quebec, 1925, CCe245; 2486 
(31) Statutes of British Columbia, 1927, e626 
(32) Statutes of Saskatchewan, 1936, cedle 
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(33) 
taken no substantial power of regulation, Nova Seotia stands 


outside this pattern as far as the regulation of insurance is 
concerned. In 1918, she gave up the attempt to regulate insurance 
and provided that all companies doing business in the province 
must hold a Dominion as 

The nature of the insurance, trust and loan businesses 
is such that some public supervision is necessary. This super- 
vision has been mainly directed at trying to maintain the solvency 
of the companies engaged in the business. The state does not 
guarantce that they shall remain solvent but rather seeks to 
prevent insolvency arising from practices which long experience 
has shown to be dangerous. Thus they are made subject to licence, 
compelled to maintain certain reserves and limited to certain 
types of investment. Frequent reports and periodic inspection 


are provided for in order to ensure the observance of these 


regulations, 


(33) Revised Statutes of Quebec, Ceo 252.6 


(34) Statutes of Nova Scotia, 1918, c. 15. Provincial regulation 
of trust and loan companies, similar to that found in Ontario, 
is provided for, See Revised Statutes of Nova Scotia, 1925, 


cc. 181, 182, 
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IX RAILWAYS, HIGHWAYS AND PUBLIC UTILITIES. 
Before the coming of the railways, the maintenance of 


oe roads was dictated by military end political consid- 
erations, These main roads were therefore a matter of anxious 
paaeern for tho governnents in the different colonics. Some 
were constructed by the governments with these considerations 
in mind. Others were built by turnpike trusts with the aid 
and encouragement of the governments. “Local roads were of 
minor importance in the scheme of things and were left to the 
initiative of the localitics which used them. When extensive 
railway development began about 1850, it diverted the atten- 
tion of governments from the highways. Railways promised an 
immensely better means of rapid communication between distant 
parts of the country. They also promised to open up the 
country for an economic development which would have been 
quite impossible under Heehehders methods of transportation. 

Thus, by tho time of Confederation, roads had receded 
to the status of local works and undertakings. Their 
principal function was to furnish systems of local communi- 
cation and to act as feeders to the rapidly developing railway 
system. Central governments displayed little more than a 
mild interest in them until the beginning of the twentieth 
century. On the other hand, they continued their policy of 
encouraging the building of railways with loans and subsidies. 

Although complaints about excessive railway rates began 
as early as 1860, any concern which this may have caused was 
comphetely overshadowed by the desire to push construction as 
rapidly as possible. In so far as regulation was considered 
to be a problem, two answers suggested themselves. The first 
was that competition between lincs would be a sufficient 


ee 


(1) Canada and its Provinces, Vol. X. pp. 359-65. 
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regulator, The second showed some distrust of this laissez- 
faire belief by putting in railway charters a provision that 
dividends should not exceed a certain percentage on the 
capital eae The figure was generally placed about me 
and as long as this optimistic mood prevailed there was 
no opportunity to test the effectiveness of the limitation, 
The Railway Act of 1859 did provide that the tolls fixed by 
the company were subject to the approval of the Governor in 
ie, but this clause appears to have remained a dead letter. 
Apart from this provision and a few others enabling government 
inspectors to secure adequate safety precautions in the operation 
of the road, the act is a general clauses act, respecting 
the incidents of incorporation, and the procedure to be 
followed in incorporating companies, 

Complaints about excessive rates continued to grow. 
The abuses which had marked the free conduct of the railway 
business in other parts of the world appeared also in Canada, 
Discrimination between different localities and between 
different individuals became common. These were hidden from 
view by secret rebates and drawbacks of various kinds, 
Roads enjoying a monopolistic ee failed to maintain 
reasonable Rei: Wp ei And when extensive amalgamations 
in the eighties began to reveal the logic of monopoly which 
is inherent in the nature of transportation enterprises the 
public faith in competition as a regulator faltered and the 


(meme ene ee - seme to Pee a “ <n et oe 


A) adres Viedey ee -pp.- 469-70, 
(3) e.g. See Consolidated Statutes of Canada, 1859, c.66, 3. 118, 
(2) Tid. 7s. 28. 


(5) See Report of the Royal Commission on Railways, 1888, (2nd 
Session) Sessional Papers of Canada 8 A. 
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demand for regulation became insistent, | Legislative 
regulation had been tried in the United States but had failed 
because no authority had been provided to enforce the ut 
England had experimented with judicial control by placing a 
discretionary power in the hands of the judges. This device 
had been abandoned because railway regulations presented 
highly technical questions which required the attention of 
ee ‘In both cases, reliance had come to be placed upon 
an administrative commission, appointed by the government but 
not under its direct control in its daily work, 

A Royal Commission was appointed in 1886, It reported 
that more stringent regulation was desirable and declared 
itself in favour of an administrative authority, though not 
quite convinced of the advisability of an irresponsible ren) 
Accordingly, the Railway Act of 1888 conferred on the Railway 
Committee of the Privy Council the power to regulate rates and to 
decide disputes which arose respecting them. In addition railways 
were required to maintain reasonable facilities and to abstain 
from discrimination between persons and localities and from unjust 
preferences. The Railway Committee was given power to decide 
disputes respecting these matters - to give concrete meaning to 
these general expressions in particular cases. It was also given 
a limited power to make regulations respecting maintenance and 
operation of na 


This body proved to be unsatisfactory, Its per sonnel 


kept shifting with political fortunes and it made a political 
phecioiteea Racca Stes) Seb eee. 


( Canada and its Provinces, Vol.X, p.470. 


6) 

(7) Mosher and Crawford, Public Utility Regulation, p.16 
(8) Robson, Justice and Administrative Law, pp.92-101., 
9) 
0) 


( 
(1 


Report of the Royal Commission on Railways 1888, op.cit. 
Statutes of Canada, 1888, c.29, ss,ll, 2235-40, 
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approach to technical questions. Agitation continued until an- 
other investigation was undertaken at the turn of the century. 
As a result of its recommendations, the Board of Railway Commis- 
me tt formally independent of political control, was set up in 
fe This body inherited all the powers of the Railway Com- 
mittee and it acquired - then and at subsequent dates - a great 
many more as re ins The Board has power to hear and determine 
any application alleging the failure of a railway company to carry 
out any of its statutory obligations - a wide judicial authority 
over disputes arising out of railway operation, A very extensive 
power of making rules and regulations for the construction, opera- 
tion and management of railways has been conferred upon it, / Further- 
more, farm, highway and railway crossings, junctions, spurs, bridges, 
wharves, tunnels, telegraph and telephone Lines constructed by a 
railway company must have its approval. The railway must provide 
traffic accommodation in accordance with its orders, made on the 
report of its inspectors, and the Board may prevent the opening 
or procvre the closing of a lite which is not so constructed as 
to reduce the dangers of operation to a level which it thinks 
reasonable, 

An adequate sketch of this comprehensive administrative 
control of railways cannot be given in a few words. Its extent 
can only be fully realized by perusal of the Railway ee oe the 
proceedings of the Board. It applies, not only to railways which 
cross provincial boundaries into other provinces or into the United 
States but also to all other railways which have been declared by 
Parliament to be for the general advantage of Canada, The compre- 
hensive declaration in the Railway Act of ee ane the fact of 


widespread absorption of provincial lines into the two great national 


systems have left very few railways outside its control. Its powers 


also extend to inter-provincial tele phone and telegraph companies 


(11) Statutes of Canada, 1903, c.58. 

(12) Revised Statutes of Canada, 1906, c.5”. 

an See new Revised Statutes of Canada, 1927, ¢c.170. 
14 


Statutes of Canada, 1883, ¢,24, s.6. 
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whose tolls and facilities for service are subject to the approval 
of the Bourd. 

In addition to those wide regulatory powers possessed 
by its creature, the Dominion government exercises other regula- 
tory powers over transportation facilities. Since Confederation 
the Dominion has exercised powers of inspection over spautet oe 
These powers have been expanded from time to time partly for the 
protection of passengers and property and partly for the safety 
of seamen employed upon the vessels. The Canada Shipping Act of 
1934 reveals the extent of the sls has In 1919, the 
Dominion government was given wide powers to regulate air trans- 
portation. The Governor General in Council was authorized to 
prescribe routes, construct and maintain aerodromes, Provision 
was also made for spony regulating and inspecting all yilots, 
aircraft and aerodromes, P. 

In the Transport Act of 1938, the Board of Railway 
Comnissioners became the Bosrd of Transport Commissioners with 
greatly extended powers. Subject to certain wide exceptions, 
entry into the business of transporting goods or passengers by 
air or hy water is made to depend upon the securing of a licence 
from the Board. /The principal exceptions cover water-borne 
transport of goods in bulk and the coastal shipping of the 
Maritime Provinces and British Columbia. | Generally speaking, 
the licence is not to issue unless the Board is satisfied that 
public convenience and necessity require such transport service. 
Every licence is subject to control by the Board, similar to that 
exercised by it over the railways under the Railway Act. ‘In par- 
ticular, tolls are made subject to the approval of the Board. 
Licencees are forbidden to give undue preferences or to exercise 
unjust discrimination and are required to avoid unreasonable 
delay and to provide reasonable facilities. The substantial 
determination of disputes which may arise respecting these 
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provisions is in the hands of the Board, / 

When the federal government came into existence, it 
found itself committed to the building of the Intercolonial Railway 
by pre-Confederation bargains. This road was built and operated as 
a government enterprise. The manner in which it was expanded to the 
gigantic proportions of the Canadian National Railways need not be 
discussed here. (The excessive optimism of politicians and 
entrepreneurs contrived to make it easy for the Canadian people to 
realize their desire for public ownership of railways. However, in 
avast but sparsely settled country, dependent for national exist- 
ence upon an extended transportation system as is Canada, it is 
‘very doubtful whether there was any hope of escape from public 
ownership of railways. Public regulation was inevitable and it was 
bound to be used to promote the public interest even at the expense 
of the railways. The public interest demanded cheap transportation 
which is scarcely economically feasible in Canada, Vital industries 
which cease to pay are not abandoned; they become a public service), 

While the maintenance of public harbours is not a new 
activity of governments, it has made added demands upon governments 
since Confedération. In the larger harbours, the older method of 
administration by a local harbour master under the loose super- 
vision of a central department soon gave way to management by a 
harbour commission composed of local persons but directly super- 
vised by the Department of Marine. This system in turn became 
unsatisfactory. Local pressures interfered with administration in 
the national interest. Extremely heavy costs of maintenance and 
operation were due, among other things, to competition between 
neighbouring harbours for business. Sir Alexander Gibb was ap- 
pointed by the Dominion government in 1931 to investigate the sit- 
ution and he reported in favour of unified central management 


(18) 
of the larger and more important harbours, . Accordingly, in 


oc ae se Pe a 
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(18) House of Commons Debates, 1936, pp.1262-3, 
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1936 the management and control of seven of the largest harbours 
was placed under a National Harbours Pe i A central authority 
which can tap the best of technical and scientific competence in 
aid of administration is better equipped for the job. Naturally, 
remote control gives rise to some counterbalancing disadvantages. 
For example, it is charged that the national board does not show 
the vigour and resourcefulness which the local commissions dis- 
played in trying to divert traffic away from American ports. 

Many railways were first developed as enterprises of 
purely provincial or local interest and this brought the provinces 
into the field of railway regulation, In fact the first Dominion 
act was modelled on an earlier statute of the Province of Canada, 
However, as provincial and local railways were absorbed into the 
inter-provincial systems, provincial regulation became of diminish- 
ing importance and has now almost reached the vanishing point, 

An examination of the railway legislation in the five provinces 
specially considered in this study shows that control has followed 
the Dominion pattern closely in type and in-scope, Administrative 
control over rates and service was first given to a Railway 
Committee of the Executive Council. British Columbia, Nova Scotia 
and Saskatchewan never shifted this control to other eet 
Ontario established the Railway and Municipal Board for this and 
other purposes in Pao Quebec set up the Public Service 


(ee) 
Commission in 1909, But the chief function of these and 


(19) Statutes of Canada, 1936, c.42. 

(20) See Revised Statutes of Nova Scotia, 1923, c.180; 
Revised Statutes of Saskatchewan, 1930, ¢.25; 
Revised Statutes of British Columbia, 1936, c.240. 

(21) Statutes of Ontario, 1906, c¢.31. 


(22) Statutes of Quebec, 1909, c.16, s.23. 
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Similar bodies later established in the other provinces has 
been to regulate public utilities other than railways. Their 
activities in this field will be outlined ee ee 

It has already been pointed out that the interest of 
the central government had been diverted from trunk roads to 
railways before Confederation, The provincial trunk roads 
fell into disrepair and the provinces tended to shift respons- 
ibility for them to county and municipal management, A 
‘similar fate gradually overtook the toll roads because the 
companies were unable to maintain them as traffic declined, 
Broadly speaking in the period from Confederation to 1900, 
the responsibility for the construction and maintenance of 
aeae fell to the counties and the LE 

This allocation of responsibility did not promote the 
rapid development of a system of good roads but it was a 
tolerable policy until the last decade of the nineteenth 
century, Naturally, the standards maintained by the munici- 
palities varied greatly according to the terrain, density of 
population, taxable capacity and the ingenuity shown in 
getting results from statute labour, However, as long as 
traffic was casual and almost entirely local, it could be 
assumed that local facilities would keep pace with what were 
thought to be local needs, 

This condition was a transient one which passed rapidly. 
As urban centres developed, they drew into their orbit large 
areas comprising a number of municipalities, As communities 
grew, communication links between them gained in importance, 
Thus the roads in a municipality came to concern many people 
who did not live within it. The farmers' interests expanded 


with his markets and an improved system of roads was demanded 


eee es Se ee 


(23) PDP. 134-138, post. 
(24) (1938) 51 Engineering and Contract Record, p.88, 
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on grounds of economic efficiency and a vigorous community 
Lite. 

Good Roads Associations began to be formed in the 
nineties. It was easy for them to show the waste and in- 
efficiency which attended the statute labour system. The 
first fruits of the activities of these associations is to 
be found in the Highways Improvement Act of 1901 in Ontario, 
providing for assistance to the counties in improving their 
220 aman 

When governments began to think about the roads of the 
province as a whole, the need for special emphasis on heavily 
travelled market roads and a system of feeders, supplementary 
to them, made clear the advantages of central planning of 
the highway system. After the motor vehicle had linked local 
roads to a provincial or wider system, the logic of sucha 
step became irresistible, 

Other factors prevented this central responsibility 
for the highways system from being merely a scheme of finan- 
cial aid to and supervision of the local authorities, 

Perhaps the most serious defect of local enterprise had been 
its. lack of knowledge of the scientific principles of road 
construction,| Roads which would meet the needs of the motor 
vehicle involved reliance upon engineering knowledge and 
techniques not available to the municipality. At the same 
time, the development of massive labour-saving road machinery 
drew the construction and maintenance of roads into the hands 
of larger units. The methods of large scale enterprise became 
applicable to the construction and maintenance of highways. 
Provincial departments of highways supplanted in a large 


degree the unco-ordinated and amateur methods of the municipalities, 


(25) Cambridge History of the British Empire Vol.VI. p.58l. 
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Of courme, the wisdom of the colossal expenditures 
on highways in the last twenty years may be open to the gravest 
doubt. The plunging of so much of our resources into magnificent 
highways and the construction of hundred-miles-an-hour vehicles 
while a large percentage of the population live in slums and second- 
hand cars, will have to search far for its social justification. 
However, when ingenuity took the direction of developing cheap 
motor cars instead of exploring, for example, the possibilities of 
cheap and attractive housing, the highway frenzy became almost 
inevitable. 

j The motor car brought with it other extensions of the 
activities of government, In the first place it introduced 
serious problems of public order, The hazards of reckless 
driving pointed to the licensing of drivers and vehicles, 
The facilities which it put into the hands of the criminally 
minded is amply illustrated by the liquor smuggling phase of our 
history. The need for a system of easy and accurate identification 
of these swift and anonymous machines accounts largely for the 
elaborate requirements of registration, These include licensing 
of dealers and garage proprietors and the filing by them of complete 
and accurate records of their activities, Secondly, when the 
use of motor vehicles for transporting passengers and freight for 
hire was introduced on a large scale, most of the arguments which 
lead to the regulation of public utilities became applicable to 
them, 

The development of the activities of central governments 
with respect to highways and highway traffic can be sufficiently il- 
lustrated by reference to the case of Nova Scotia. Until the 
beginning of the twentieth century, the direct responsibility of 
the provincial government was limited to "the charge and maintenance 


(26) 
of the great roads ", Authority for provincial assistance to 
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(26) Revised Statutes of Nova Scotia, 1884, c.44, 
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municipalities also existed on the statute book. Any grants that 
were made were supplements to statute labour and municipal super- 
visors decided upon the work to be done, the method of doing it 
and the adequacy of paumemia ey The traffic laws of the day 
consisted merely of the rule of the road and provisions regulating 
the width of ae 

There were attempts to provide informal checks on the 
quality of road work done by contract under the supervision of 
municipal officers, If two justices of the peace certified that 
the work was not properly cone, the municipal council was bound to 
investigate and decide what deduction, if any, should be made from 
the contract ean? Some statutory standards of road main- 
tenance were introduced in 1900, However, provincial standards 
always seem to call, sooner or later, for provincial inspection 
and in 1907 a Provincial Road Commissioner and provincial in- 
spectors with considerable power were provided nega This led in 
1917 to the Public Highways Act establishing a Provincial Highways 
Board to take over the duties of Road Commissioner, It was 
given a wide power to make regulations, conduct research into 
highway methods, plan a provincial highway system, set up standards 
of construction and maintenance and to take over the control of 
road machinery. It was also authorized to appoint a superintendent 
of highways in each municipality and to direct and control his , 
activities, Municipalities were required to get the approval of 


(31) 
the Board before embarking on any permanent improvements. 


Ibid, c.46,. 


Tord. (6,48. 
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(23) MPrOe eo S017. 
} Statuses of Nova Scotia, 1907, ¢.2. 
) 


Statutes of Nova Scotia, 1917, c.3., 
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In 1920, the municipalities were required to secure 
plans and specifications from the Board before they could proceed 
and the Board was given powers to make regulations respecting 
highway meh ae Finally, a Department of Highways under a 
responsible Minister was established in 1926 and provision was made 
for the appointment of a Chief Engineer to be attached to the 
sp ae: 

Meanwhile, the motor car had appeared, In 1907, a 
system of licensing and registration was introduced along 
with a few simple traffic TREO ORTE In 1914, the regis- 
tration of chauffeurs was AE ss DN in 1918, the regis- 
tration of AN ik In 1919 regulation of the load of 
vehicles was introduced and various provisions were made about 
width of tires and width of vehicles, a A steady stream 
of amendments to the Motor Vehicles Act poured out in the 
twenties and led to a consolidation of the Act in 1932, Dealers 
are now licensed and required to keep records. Garages have been 
caught up in the meshes of records and licences, For example, 
they must notify the Department of any substitution of engine blocks 
which they may make on any vehicle, A system of inspection to 
enforce compliance is provided, A provincial traffic authority 


is set up to manage and supervise highway signs and signals 


and power is given to the Minister to cancel permits and to 


(oot. . 1920, ¢.47. 
(So) eweoie, | 1926; <.31 


(34) Ibid. 
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(38) 
suspend or revoke licences. 

In 1923, the Motor Carrier Act was enacted. It gives 
to the Board of Commissioners of Public Utilities power to 
regulate all motor carriers operating for hire. It fixes 
schedules of rates and classifications, makes regulations for 
securing safety and good service to the public and requires a 
uniform system of accounts and the filing of annual reports. No 
one is permitted to operate a motor vehicle for hire without a 
certificate from the Board. The certificste may be refused for 
cause as also it may be suspended or cancelled. The Board may 
assess special taxes on motor carriers and it requires them to 
furnish a bond to cover damage to persons or property through 
‘serie ae, In 1927 the Minister of Highways was authorized to 
appoint inspectors to enforce the provisions of the Ne 

The pattern of development Poepeatinn highways and high- 
way traffic is so similar in the other four provinces examined 
that there is no need to refer to them separately. The problem 
was essentially the same in all provinces and the response varies 
only in minor pau The only serious qualification on this 
is that the nature of the early municipal responsibility varied 
considerably from province to province, and that central control 
advanced at varying rates. A Department of Highways was provided 
for in Ontario in 1915, Quebec in 1913, Saskatchewan in ee oa 
There do not appear to be any significant differences in the nature 
and asohe of central regulation of and responsibility for highway 
development, 
Me) Veer 1952, 6.6. 
fooy) Shr 1925, o.1. 
(40) Jbid., 1927, ¢.27,, 


(41) For the outline of the development in Ontario,see Cambridge 
History of the British Empire, Vol. VI, pp.581-4. 


(42) Statutes of Ontario, 1915, ¢.17; Statutes of Quebec, 1913, 
c.54; Statutes of Saskatchewan, 1917. c.7. 
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The group of fe ete which are called public 
utilities supply services Fs ai essential to the modern 
way of life and at the same time they have, for a variety of 
reasons, an inherent tendency towards monopoly. The whole 
case for freedom of economic enterprise from state control 
is that competition supplies more efficient and rational 
regulation. / Where competition fails to work as a regulator 
in an industry of serious importance, one of two things must 
be done in the public interest, Either public authority must 
intervene to prevent unfair advantage being taken of a monopoly 
position or public ownership and management must succeed private 
enterprise, / 

As already pointed out, we were not quick to realize 
that the immense initial capital cost of railway enterprise would 
be an effective deterrent to competition, Certain other factors 
postponed still further our discovery of the need for regulation 
in the other public utility industries. With the exception of the 
telegraph, those which are founded upon electricity, did not come 
into general use until late in the nineteenth century. Further- 
more the supply of gas, water, electricity and tramway trans- 
portation are essentially urban enterprises and any serious 
need for regulation had to await a considerable urban development, 
Consequently public utility regulation did not become a live issue 
in Canada until the dawn of the twentieth century, By that time 
the administrative commission had justified itself as an instrument 
for controlling public utilities, Accordingly when the provinces 
moved into the field of regulation they established bodies similar 
to the Board of Railway Commissioners, Nova Scotia established 


(43) 
the Board of Public Utility Commissioners in 1909, 


Se ee SR A I 


(43) Statutes of Nova Scotia, 1909, c.l. 


Lobidug. bettas ps ao hn eekageatit > ) 
5 meebad acs bt Lekd shai lad ie res sia voi 


‘ i 
- a a atel “BY 2 Isl , eval wus ami? anes edt te f 


4 
aes | i 


Ln  gLodw et? 9et eqotom BDiawet sashare ni sat! : 


__, »ifhendkies agate niet be briptedizs > Laronoo6 to smboor? 
HraES FV7S: otto eoilydee nos 0gm00. on 


ays .. fstetteat Bae 
th ‘i¢eliuer 2 88 #20w Of OLRetT 1iTe spa etodW | no Be 
" a 

"7 teu eaekdt Ger to edo , Sanr orn NI 2 9 Lee to al aa 
' , , ) ; en 
. teom vitinogdtun olidug yentog. Frets sa 8s dey | viz of ‘enol aut " 


ep afocoduen ge to Hedet netred euarmavinc tie dag tite eve 24 od entev 


4 Ve Sg, a a tes 4 


: . ? 4 ‘ha 
 - etavity Seeoove tava Inemegeaam Dae q in tScWwO o hin: tig "0 nods kaog 
| ‘® vf LE a : Ps 4 7 vi IG a? od i a Log yas ie i LB BA 

y vise 4 aay an ‘ x rn re 
fo & PW u { : him Ne RA B : Uy Ave ” 


-) ties tor Sb .yeioiwice le gov bebnyot ot folie ee: rib 


lwradert <dnes Adopetenian edt af etet it dous sitet Ler on6g or 


vf of 


aici td VOMIT Seth “a LOR ta ny (TOT AY By % Pies dyin ald ‘ 
eholtea Yao bas esetagtedm medtw vito saaede one ate 


y oreanes oleveh Gavay elias obDeaos a ry sive od bat te 
; ‘eek ee 4 8 : MALO 2 bd ; af J é . F 5 re o ts A Le, et oT i bse dan ie 


ria oninmpeted alt to ewe sb ott I SPEEA 


‘pats poott ei enero 


eet me @e Tieedl hbortis HUG ben notre siemoo ev. 


adit acu wf “ret re Ona pewiets Cie ontaig nis 


en A 


teltmte 5 albod bece bigasee yedst aol ate ge Lao pio lead vt 


abe ar WOU. riew Bitte Wey | | 
oa) eh ss ae 
RO ef fi at ae an: Bs patna ‘yt 3 it 


- be 


- oe es meds ae ieee en hae eel artnet . 


of hoe a — 


ae 


- 135 - 


It took over the powers which had already been conferred on the 
Governor in Council to regulate telephone and electric light and 
power eas. By 1913 it had been given wide powers over the 
rates charged and the services offered by heat, light, water,. 
power and telephone companies. It was given power to value the 
property of public utility companies for the purpose of finding 
a rate-base and it could es them to keep suitable accounts 
and to furnish reports as required, No service could be aban- 
doned without consent of the SOTA By 1923, this control 
had been extended to tramways and the legislature had ruled that 
public utilities were to be limited to an 8% return on the fair 
value of their assets, Where an area was already served by a 
public utility, the consent of the Board became a necessary con- 
dition to the establishment of a new competing service in the 
ears 

In 1906, Ontario set up the Railway and Municipal 
Board with extensive powers of a similar nature over steam and 
electric railways, telephones and telegraph, water, gas, 
electric light and power Ig It now includes power to 
establish an examination system for selecting motormen for street 
railway and to mediate in labour disputes in the industries under 
its es some of its functions respecting the control of 


electric light and power services have since been transferred to 


the Hydro Electric Power Commission, 


(44) Ibid., 1903, ¢.33; 1907, ¢.40. 

(250) Tete AV LOLs, o.l. 

(46) Revised Statutes of Nova Scotia, 1923, c.128. 
(47) Statutes of Ontario, 1906, ¢.31, 


(48) Revised Statutes of Ontario, 1937, ¢c.60. 
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The Public Service Commission was provided for in 
Quebec in a with power to regulate rates and service 
offered by transportation, telephone and telegraph, heat, light 
and power companies. By 1925, water and sewage companies had been 
added to the list and supervisory power extended to control of 
equipment appliances and safety devices of public utility 
In 1935, provision was made for subjecting the establishment of 
gasoline stations to the approval of the ee ae the same 
year, provision was made for the establishment of a separate 
Electricity Commission to control electric light and power ee 

In British Columbia, control over the tolls charged 
and some aspects of the service offered by tramway, telephone 
and telegraph companies is in the hands of the Minister of ea 
The supply of water for irrigation purposes is a service of the 
public utility type and British Columbia has established a Water 
Board with extensive powers to regulate the uses of water, including 
the supply of it to cities and towns. In addition the Water Board 
is given power to regulate the tolls and service of electric light 
and power ON ica It may place valuations on their property 
in order to reach a basis for fixing a just rate and it may order 
extensions and improvements of service, 

Saskatchewan came later into the field of regulation 
of public utilities because most of her important public 
utilities were either under Dominion control or publicly owned, 


However, in the late twenties, when private power interests began 


(49) Statutes of Quebec; 1909, o.15. 

(50) Revised Statutes of Quebec, 1925, c.17. 

(S51) Statutes of Quebec, 1935, ¢.13. 

(52) Ibid. ,1935,c.24.See also 1936,c.12 where provision is made for 


abolition of the Public Service Commission,presumably in 
favour of the Quebec Electricity Commission, 

(53) See Revised Statutes of British Columbia, 1936, c.241, ss.257- 
61, 283. Control of the tolls of rural telephone companies 
is in the hands of the Minister of Public Works, Ibid.,1937, 
c,284, 

(54) Tpiid,, ¢.005, s3.139-157, 324, 
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buying municipally-owned power plants, the Lieutenant-Governor 
was authorized to control the rates of public utility jegeeaae 
Municipalities were forbidden to sell their public utilities or 
give a franchise to a private corporation without consent of the 
aig Since 1936, no pipe lines for gas or petroleum can be 
laid in the province without its ICS a 

Thus, in the provinces specially considered here, legis- 
lative provision has been made in the last thirty years for 
a comprehensive administrative control of public utilities, 
The extent to which these powers are used varies widely and it 
appears that they are not vigorously enforced everywhere in Western 
Canada. In the meantime, the advance of public ownership has 
reduced greatly the area over which public control is needed and 
the threat of expropriation by public authority is always an 
informal control upon the activities of the private monopoly. 

The large adventure in public ownership, embarked on 
by the Dominion in acquiring the Canadian National Railways 
has already been mentioned. Since 1932, the Dominion has 
been making steady a towards establishing a public monopoly 
in radio broadcasting. Early in this century, the Prairie 
Provinces acquired or established provincial telephone Wentenys 
These provincial enterprises were mainly prompted by a desire to 
hasten the development of telephonic conmunication in the newly | 
opened prairie and to diffuse it more widely among a scattered 
population than would have been possible if the service had been 


te ee En te 


55) Statutes of Saskatchewan, 1928-9, c.10, 


BO)  Jbid 41950, ¢.13, 


( 

( 

(o7)) Ibtd. 1986... 'o/ 32, 

(58) Statutes of Canada, 1932, c.51, 
( 


59) Statutes of Manitoba, 1906, c,89; Saskatchewan, 1908, c.5; 
Alberta, 1908, °¢.14, 
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provided by private enterprise... 

In the other provinces, departures from private owner- 
ship of telephones have been limited to municipal enterprise, 
"Gas and water socialism" has made great headway in all provinces 
in water, gas, electric light and power and tramway enterprises... 
A few municipal waterworks had been established in Ontario prior to 
ee In that year, special statutory powers were given to 
municipalities, enabling then to acquire existing waterworks or to 
construct new ones of their i Similar powers to acquire or 
build gas and electric power plants were given in the following 
aN By 1933, all but 90 out of 585 waterworks in the country 
were publicly owned, Half the enterprises for supplying manufactured 
gas were municipally owned. In the supply of natural gas, on the 
other hand, the hazards of the business have made it unsuitable for 
public ownership and it has remained almost entirely in private 
hands, In 1931, 21 out of 59 electric railways in Canada were 
owned by municipalities. In 1932, 464 municipalities either gener- 
ated or bought electric power for Seaeuhuei nT 

There has been a vast increase in municipal ownership 
Since the beginning of the century. During the same period some 
of the provinces have gone into the business of generating and/ or 
distributing electricity at wholesale and retail, The earliest and 
most impressive venture of this kind is, of course, the Ontario 
Hydro. The Hydro Electric Power Commission was established in 1906 
as a wholesale distributor of power and in 1917 it entered the 
generating field. Nova Scotia os and Cee followed in 1919 
Canada and its Provinces, Vol, XVIII, p.475. 
Statutes of Ontario, 1882, c.25, 
OAC sleas. O..81, 


) 
) 
) 
(63) See Hankin and MacDermot, Recovery by Control, 1933, ch.5. 
) Statutes of Nova Scotia, 1919, c,6; 1928, c.3. 

) 


Statutes of Manitoba, 1919, c.30, 
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establishing power commission: for the generation and distribu- 
tion of electricity. The New Brunswick Electric Power Commission 
was established in pee a and the Saskatchewan Power Commission 
nik a on for the same purpose, In 1937 Quebec made provision 
for setting up a "National Electricity syndicate", the pro- 
posed purpose of which is to assure "state a ee in the 
generation and distribution of electricity. ‘i 

The underlying reasons for this development may be 
pointed out, In Ontario, it was pushed forward mainly by a wave 
of enthusiasm for public ownership. Certain additional factors 
operated in all provinces but more strongly in the later entries 
into the field. When a method of transmitting electric energy 
over high tension wires for considerable distances without serious 
loss was discovered, the small local generating plant became 
technically antiquated, An immense competitive advantage accrued 
to the large central station which covld combine domestic and 
industrial demand and recuce overhead costs by mastering the 
“peak-load" SRG If municipal enterprise in the electric 
utilities was to be saved from the super-power systems of private 
companies, a similar combination had to be effected. The only 
effective way of achieving that was by the provincial governments 
rationalizing the municipal svstems, That involved the 


entry of the provincial governments into the business of 


generation and wholesale distribution of electrical energy, 


- < eet ort wes etc SOS NR eC ne ee RE oe 
err ee ccd = 


(66) Statutes of New Brunswick, 1920, c.53, 
(67) Statutes of Saskatchewan, 1928-9, c.3. 
(68) Statutes of Quebec, 1937, c.,24, 


(69) For a discussion of the "peak-load” problem see 
Hankin and MacDermot, op.cit., pp.91-3. 
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An extensive system of public ownership in public 
utilities raises a variety of problems, For example, the 
publicly-ownea utilities, taken as a whole, enjoy a very 
considerable cxemption from taxation, Thus, where they 
compete with privately-owned utilities, they have, in this 
respect, at least, an undue competitive advantage, Where, 
as in the case of most municipal utilities, they have a 
monopoly of the particular field, exemption from taxation 
means that a correspondingly greater burden of local taxes 
has to be shouldered by other industries and persons, 
rf as governments are insisting more and het a tence 
industry should carry its real costs of production, the 
same should hold true, in general, in publicly-owned utilities, 
In almost every field of government intervention, the policies 
adopted have effects and implications which have not yet been 
fully analyzed, 

Some of the provincial power commissions are armed 
with powers of regulation as well as the power to carry on 
business,/ For example, the Ontario Commission is authorized 
to make and enforce regulations respecting the construction 
and operation of municipal distributing systems, It may 
regulate the rates charged by any distributor who buys his 
power from the core No electric utility company 
can construct, alter or operate an enterprise in Saskatchewan 
without the consent of the Power Commission. It also has a 
wide power of se aban and inspecting the plant and services 
of private i re These sweeping powers were given by 


the legislature in order to forestall the movement of large 


cr 
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(70) e.g., se p. 59 supra, 
(71) See Revised Statutes of Ontario, 1937, ¢.62, s.86, 


(72) Statutes of Saskatchewan, 1928-9, c.3, 
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private utility companies into the province at the end of 
the twenties. 

, Transportation, communication, water, light, heat and 
power services are vital to the economic and social structure 
which has been built in Canada since Confederation. Because 
of the inherently monopolistic features of these services, 
public regulation has reached out to each of them as they became 
of significant importance. Wisely or unwisely, great sectors 
of these enterprises have been swept into public ownership, 
Thus the control of these vital services has meant a tremendous 
increase in the activities of governments, / 

A very. significant recent movement has been the 
tendency to expand the concept of a public utility. As 
pointed out above, motor vehicles carrying passengers or 
freight for hire have been subjected to the public utility 
type of regulation in most of the provinces. Similar 
regulation has been imposed on the distribution of milk 


and gasoline. The extent of this regulation and the 


id 
- 


reasons for rie emergence are discussed in other sections 
73) 
oF this study’. 


(73) See Section II, Regulation of Marketing, and Section XI, 
Regulation of Business, 
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X CONSERVATION 


It is the function of the state to safeguard the 
common interests of the society, These common interests 
require that the available natural resources should be employed 
economically in terms of their present use. They also 
require that, as far as is reasonably possible, the resources 
should be used in such a way as to ensure permanently an adequate 
industrial establishment. The state, because it is the most 
permanent of social organizations concerned with material 
interests and has the broadest command of means, is the 
appropriate agent, 

A society will not move to conserve that which seems 
inexhaustible but only those things of which there is a 
present or prospective scarcity. The North American pioneer 
saw no reason for the conservation of natural resources, At 
the same time, he was compelled to conserve labour and capital, 
which were scarce, Accordingly, a combination of these 
factors for the sake of a maximum return dictated a prodigal 
use of natural resources, Under these conditions, what we 
have come to call ruthless exploitation was inevitable, 

Indeed, it was not exploitation at that time, it was the 
most economical use that could be made of the total available 
resources, including labour and capital, 

However, when the ratio of resources to labour and 
capital changed, the combination of productive factors was bound 
to change also, As the resources were whittled away, the popu- 
lation increased and capital accumulated, The older methods 
became wasteful and it became clear to the reflective that 
they would have to be revised radically if the resources were 
to remain adequate for the support of a larger population and 
if industry was to be placed on a permanent basis, Naturally, 
the rooted habits of exploitation and the attitudes appropriate 


to them carried over in such a way as to endanger seriously, 
if not actually to destroy, some valuable resources, For 
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example, we. have gone on talking about our boundless natural 
resources and acting as if they were so, long after the 
approximate limits of them were determined and known. 

This explains why we did not adopt conservation measures 
at an earlier date and why many of our wasteful habits have 
not. yet been curbed. Faced with Ste consequences, @S we are, 
the waste now seems appalling. Timber stands were destroyed 
on lands that are useless for any other purpose wita no provision 
for their etext Fires, which to a great extent could 
have been prevented by reasonable caution, heave destroyea far more 
timber than we have cut, The forest cover has been torn away at 
the headwaters of the rivezs, making them destructive torrents 
at one time and dry beds at another, Agricultural soil in certain 
areas was needlessly exposed to erosion and it was exhausted by 
ceaseless cropping. Streams were polluted, destroying their i 
amenities along with the fish that lived in them. Fisheries were 
depleted and the oyster-beds almost completely denuded. Various 
valuable forms of wild -life were slaughtered and driven from their 
habitats until some species became entirely extinct. 

Some conservation measures were introduced in the 
nineteenth century out they were poorly enforced in the pre- 
vailing mood of patie aii bn Here and there voices were 
raised against the continuance of thoughtless exploitation 
but little heed was paid by governments or by the exploiters. 

But a body of public opinion grew steadily as concrete evidence 
of: depletion piled up. Organized agitation began about the 
beginning of the twentieth century. For example, the 

Canadian Forestry Association, which takes a wide interest in 
almost every aspect of conservation, was first formed in 1900. 
Meanwhile, the United States had discovered the limits of its 
“resources and President Roosevelt gave a great impetus to 
sane a ieys measures by calling a conference of Governors 


of the States in 1908. A National Conservation Commission 
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grew out of that meeting and President Roosevelt later 
invited Canadian and Mexican representatives to a conference 
in 1909, As a result the Canadian Commission of Conservation 
was established in 1909 and began its work in the following 
el 

The Commission was charged with making an inventory of 
the natural resources of the country, It was required to 
study the question of waste and consider measures for con- 
servation and better utilization of resources. It was required 
to make its discoveries available to the public and to frame 
recommendations for more careful husbandry of resources, 
The Commission carried on extensive work between 1910 and aon an 
but it was disbanded in 1921 and its work distributed among 
various government ey PE 

When conservation began to be studied, it:was seen to 
call for four different kinds of action. First, it was necessary 
to impose and enforce limits upon exploitation, This involved 
the use of coercive power and was therefore exclusively a state 


-function, Secondly, artificial methods of restoration were 


urgently needed, for example, reforestation and fish hatcheries, 


This activity fell largely to governments because such enter- 
prises can rarely attract capital and they have a very limited 
appeal to philanthropy, Although it is true that some of the 
most distinguished conservation work is done under private 
auspices, the main burden, nevertheless, falls upon governments, 

Thirdly, it was discovered that no programme of govern- 
mental action could be launched or maintained without a vigorous 
campaign of public education. Private agencies played a larger 
part in this work but governments also entered into it. The 


drive for conservation is closely connected with government 


ooo 
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(1) Statutes of Canada, 1909, c.27, and see Report of the 
Commission of Conservation, 1910, p.5, 

(2) See the annual reports of the Commission, 1910-19, 

(3) Statutes of Canada, 1921, c.23, 
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assistance to agricultural and techmical education, discussed 

in another section of this mu ahas Fourthly and perhaps most 
important, the will to conserve and the exercise of public power 
to enforce that will, are likely to be misdirected and largely 
futile in the absence of exact knowledge of what to do, The time 
for closed seasons and the place for sanctuaries for wild life 
cannot be determined without close study of the life and habits 
of the creatures in question. Artificial incubation and other 
methog of restoration can only be successful when based on 
adequate research. The control of parasitic destruction involves 
scientific study. It is highly important to know how far man's 
uninsvructed activity has upset the natural balance which nature 
maintains in the animal kingdom and thus has brought about additional 
evils. Infact, the question of this mttural balance is a basic 
study Hien difficulty in all groping for adequate conservation 
MEaASUreS. 

Thus scientific tesearch forms an immense part of any 
programme of conservation. Here again private and state action 
are intertwined. Governments give financial aid to private 
research and government agencies conduct research projects of 
their ow. 

It should be added that, as the programme developed, it 
was found, as with most government aetivitics, that it over- 
flowed into other ficlds of activity. It linked up wi th 
agricultural rescarch and education. Conservation of natural 
resources involved the conservation of human resources and 
led into public health and housing. The regulation of the 
flow of streams could not be separated from the problem of 
the destruction of man-made resources by floods, and the 
study of fire losses showed that fire had just as bad a 
record in the destruction of buildings as in that of forests. 


(4) See Section V of this Study, 


(5) See Commission of Conservation, Report of a Committee 
on Fish, Birds and Game, 1916, ppe 81-90. 
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This led to movements for regulation of building construction 
and the beginning of town-planning schemes. Conservation 
measures were not limited to natural resources. 

The conservation movement as it has developed in Canada 
is a combination of government enterprise and public-spirited 
private initiative, It has come to cover a very wide range 
of activities. An accurate and revealing account of the 
participation of Dominion and provincial governments cannot 
be constructed from the statutes and the other sources are of 
a most scattered nature. In the following outline of Dominion 
and provincial activities, no attempt is made at an exhaustive 
account of conservation measures, What follows is merely a 
summary of the salient points in the development, 

The earliest conservation measures in Canada were those 
applicable to fisheries. A federal Department of Marine and 
Fisheries was established at Confederation for the regulation 
of the fisheries which were then thought to be entirely under 
Dominion control. The Fisheries Act of 1868 provided for a 
substantial amount of regulation and authorized the appointment 
of fisheries officers with powers to enforce the fee 
Enforcement was not vigorous in the early years and effective 
regulation was hampered because of a failure to bring scienti- 
fic knowledge to bear on the problem. It was not until 1892 
that the Dominion appointed a Fisheries Commissioner with a 
scientific Swe Since that time, the knowledge of 
effective means has constantly improved, the need for stricter 
control has become clearer and Dominion regulations have been 


much better adapted to the need, 


(6) Statutes of Canada, 1868, c.60. 


(7) Annual Report of the Commission of Conservation, 1913, 
pp.87-98, 


(8) See Statutes of Canada, 1932, c.42, 
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In the meantime, the Dominion lost, through constitu- 
tional interpretation, the power to administer and enforce its 
own regulations over the inland fisheries. The provinces had 
been much dissatisfied with Dominion administration, which 
was thought to be wooden and unresponsive to local conditions 
and Ss Accordingly, when they secured a restrictive 
interpretation of Dominion powers, they began to move into 
the field. Not only were they entitled to manage the enforce- 
ment of the Dominion regulations respecting inland fisheries 
put provincial preprietorship of these fisheries enabled 
them to establish a variety of regulations of their pe 
These have grown progressively stricter and enforcement has 
been more vigorously pushed through administrative officers 
since the beginning of the twentieth Dene 

Neither the Dominion nor the provinces have been 
satisfied to rest with restrictions upon the taking of fish. 
Artificial methods of replenishment have been undertaken. The 
Dominion has established hatcheries, special retaining ponds 
and egg collection stations. A number of provinces also 
supply the same service. Furthermore, since 1892, the 
Dominion has established a number of bislogical stations for 
the scientific study of the problems of fish life and the 
fishing ae The Biological Board was appointed in 
1912 to supervise the work of these stations and to conduct 


(13) 
research generally in connection with allied subjects. 
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Canada and its Provinces, Vol. XXII, pp.449-55. 

) See Statutes of Quebec, 1883, ¢.8; Ontario, 1885, ¢ce9; 
British Columbia, 1901, c.2d. ; 

) See Revised Statutes of Quebec, 1925, ¢.85; Ontario, 
1937, c.353; British Columbia, 1936, c.10l. 

) 1937, Canada Year Book, pp.321-3. 

} Statutes of Canada, 1912, c.6. 
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Generally speaking, the Dominion and the provinces. have 
followed a policy of refusing to alienate Crown lands to 
timber operators ever since Confederation. This statement — 
is subject to some qualification in respect of the Maritime 
8 aan Timber operators, cutting timber on Crown lands, 
were required to secure licences upon which conditions might 
be imposed, a The conditions of the licences have become 
progressively more restrictive and more recently they have 
bemaimed at securing a wiser timber-cutting policy. Pro- 
vision has been made for inspection by government officials 
to secure their eae 

The conditions imposed on the earlier timber licences 
made no sufficient provision for dealing with brush on cut- 
over lands. It remained a fire menance which destroyed the 
young growth and swept ae ravage mature forests, Careless 
timber operations, combined with the thoughtlessness of 
settlers and campers, made Canadian forest fire losses colossal, 
The first effort to meet this situation dates from 1885 when 
Ontario appointed the first fire aoe Quebec followed 
sometime Ret as and British Columbia appointed its first 
fire rangers in fae Since that time increasing care 
and emphasis has been placed on protection of the forests 
from fires, Special regulations were imposed upon railway 
companies in 1912 and enforced by the Board of Railway 
lh ied Steady improvements in the techniques of 


forest fire control, such as the use of the aeroplane, have 


made efforts increasingly effective, 


(14) 1937 Canada Year Book, p.290, 

(15) e.g. see Revised Statutes of Quebec, 1888, art. 1309; 
Revised Statutes of Ontario, 1877, c,26, 

(6) @.8, se6e Statutes of Ontario, 1928, ¢.15; 1936, ¢.22. 

(17) Canada and its Provinces, Vol, KVIII, p.594, 

(26) “TOLa sy! obs RVIS ps549, 

(Lo) Tord) ol; KXIT. pp.496-8. 

(20) Statutes of Canada, 1912, ¢.22, 
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The next logical step after fire protection is a study. 

of other factors affecting preservation of the forests, such 

as the ravages of insects. Early in the century, Quebec 
established a provincial forestry service as a bureau of 
research and et dn ine ae The other provinces with large 
forest interests have since follewed suit. Thi@ has aod, in 
turn, to extensive research and to reforestation projects, 

Several objects are served by the establishment of 
forest reserves. Areas of forest are preserved from exploitation, 
a sanctuary for wild life is established and the sources of 
rivers are kept under forest cover, The first reserve of this 
type was set aside in 1887 when the Banff National Park was 
established, Ontario followed with the Algonquin Park in 
1893 and Quebec with the Laurentides Park in 1895. Since 
that time, both provinces and Dominion have set aside vast 
areas as forest reserves and provincial and national ins gre? 
and have provided extensive administrative services for their 
maintenance and protection, 

As long as the Dominion retained control of the natural 
resources in the Preirie Provinces it had considerable timber 
lands under its control. Its policy, with respect to leasing 
and fire protection, followed a similar evolution to that of 
the mer gids (02) The Dominion also developed a forest service 
for the purpose of investigation into forestry matters. 

Forestry stations were established at various points and 
nurseries, assisting tree planting and reforestation programmes, 
were established, Since 1930 when the resources were returned 
to the provinces, the Dominion forestry service has devoted 


(24) 
itself almost entirely to research, 
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(21) Canada and its Provinces, Vol. XVI, p.550. 

(22) For the present extent of these see 1937, Canada Year 
Book, p.288. 

(23) Statutes of Canada, 1883, ¢.17, ss.46-52, 

(24) 1937 Canada Year Book, pp.290-7, 
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Losses by fire are by no means limited to forests. 
Buildings are always exposed to fire hazards and this is 
greatly aggravated in urban conditions where wooden buildings 
predominate, as they do in many parts of Canada, Municipal 
provision of varying strictness existed for prevention of fire 
hazard. But the wave of concern over these matters which 
developed in the carly years of this century led to provincial 
regulation of fire hazards. Most of the provinces between 
1913 and 1923 provided for the appointment of Provincial Fire 
ie eee They were avthorized to enter any premises and 
require the removal of fire hazards and the maintenance of 
fire prevention measures of a certain standard. The object 
was to ensure a minimum of precautions against loss by fire. 
In most of the provinces these acts were supplemented by 
further legislation for the regulation of electrical 
installations providing for inspection of them ond sometimes 
for the eae 8: of persons engaged in the business of 
aa viee 

One of the purposes served by forest reserves and 
national parks is to provide sanctuaries for wild life and 
in most of these areas, hunting is prohibited. Legislation 
providing for closed seasons on certain birds and animals 
antedates Confederation. But no administrative provision 
was made in the earlier years for the enforcement of such 
legislation. By 1888, Ontario had authorized local authorities 
to appoint game wecauke By 1897, provision had been made 
for the appointment of a Provincial Bard of Fish and Game 
Commissioners seer a number of game wardens with wide powers 


(28) (29) (30) 
to enter and search. Quebec and Nova Scotia made 


ok: a a oY ne oD. 


(25) See Statutes of Quebéc, 1913, ¢.38; Ontario, 1914, a.41; 
Nova Scotia, 1919, c.30; Saskatchewan, 2916, c.17; 
British Columbia, 1921, (2nd. Sess.) c.15; 

oe See Statutes of British Columbia, 1922, 6.23. 

27) Revised Statutes of Ontario, 1887, o.221. 

(28) Ibid., 1897, c.287, ; 

(29) 

(30) 


Revised Statutes of Quebec, 1888, art. 1396-1420. 
Revised Statutes of Nova Scotia, 1884, ¢.76. 
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provision for appointment of provincial enforcement officers 
somewhat earlier but on the whole, no serious attempt at 
conservation of wild life occurred before the nineties. That 
period was marked by Dominion action for the protection of 
wild birds and animals in the North West Territories, From 
that time forward, game peribee have been granted wider 
powers and restrictions have increased, For example, the 
Migratory Birds Convention Act between Canada aa the United 
States ensured extended protection to birds. i. The provinces 
amended their legislation to conform to the convention and 
they co-operate in enforcement, In addition, most of the 
provinces have set aside special areas as sanctuaries for 
wild life, 

The serious regulation of water resources te, in the 
main, of fairly recent date. The Dominion provided for 
regulation of the use of water on Dominion lands for irrigation 
purposes in Dorlas British Columbia, from an early date, made 
use of water power for mining and irrigation purposes and 
therefore, moved to comprehensive central control as early 
as 1897, e But long distance transmission of electric power 
did not become important until the twentieth century. When 
the possibilities of hydro-electric power development opened 
up, the safe-guarding of the flow of water gained new 
Significance, In 1910, Quebec provided for a Streams 
Comaission to conserve and to regulate and facilitate the use 
of running water in the Pee Similar legislation 
followed in Nova Scotia in rove and in Ontario in nae 
The Dominion Water Power Act te passed in 1919 covering the use 


(37 
of water on Dominion lands, When the Prairie Provinces 


(31) Statutes of Canada, Ha) aa ee Oe 
Be) Ibid,, 1694. co, 50, 

3) See Statutes of British Columbia, 1897, c.45, 
4) Statutes of Quebec, 1910, c.5, 

5) Statutes of Nova Scotia, 1914, ¢.8. 

6) Statutes of Ontario, 1916, c.21, 
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(3 
(3 
(3 
(3 
(er), Statutes of Canada, 1919, c.19, 
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took over their néelral resources they enacted similar 
measures for ee In each case an administrative 
authority is authorized to make regulations governing the 
use of the water, and to supervise and enforce compliance with 
the regulations. 

These principal conservation activities have been 
barely sketched. Their full significance can only be seen 


when the full story is told in detail. In addition, there 


are many other conservation activities of governments which 


(39) 
have not tt ee aes at all. Fox example, both Ontario 
40 } 
and Alberta have created administrative agencies for the 


conservation of gas resources, The ravages of drought and 
unwise farming methods in the Prairie Provinces have led the 
Dominion and provincial governments to the adoption of a large 
programme designed to restore dry areas to useful Repieesen te 


There are many others of lesser importance. 


38) e.g. see Statutes of Saskatchewan, 1931, c.8. 
39) scavutes of Ontario, 1921, ° ¢.L7. 

AO) Statutes of Alberta, 1932, c.6. 

41) Statutes of Canada, 1935, c.235. 
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XI - REGULATION OF BUSINESS 


In almost every section of this study, activities 
of governments, which have the effect of regulating economic 
activity - or business -, have been discussed. These insinuations 
of public authority into the economic sphcre have been classified 
and dealt with under scparatc headings because it was felt that, 
with one or two possible exceptions of recent date, they are 
not primarily dircctcd at the regulation of fo pear They are 
designed rather (it is believed) at fixing the conditions upon 
which or modifying the social cnvironment in which private 
enterprise is to be pezmitted to conduct its operations, These 
interferences of government, for the most part, are not aimed 
at taking the vital core of economic decision away from those 
immediately involved. Im so far as that decision is modified 
as a result of these interpositions of public authority, it is 
incidental to the main purpose of setting the boundaries of 
socially permissible practice. Of course, there is no exact 
‘logical disjunction corresponding to this distinction, It is 
useful for practical purposes, however, because it enables one to 
throw emphasis on what seem to be the different reasons for 
intervention in different situations, 

This cxplains why various cases of what is, in the 
result, regulation of business have been dealt with under seperate 
headings. It must not be assumed, however, that this section 
is to deal specifically with the other type of intervention, 
where government imposes its fiat upon the core rather than on 
the periphery of economic decision. That is not the case. It 
would be more nearly correct to say that this section is a catch 


all for those activities of governments which do not fit into any 


peanas reas) aT Seen ae ee em pm 


{1} Naturally, the cases where public owncrship has ousted 
private entérprise are instances of complete state regulation 
of business. 
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of the other categories set up. It might better have been 

labelled a miscellany but for the fact that three of the 

activities to be discussed here are so importamt and so pervasive 

in their effects upon business that the title chosen seems to be 
justified. Apart from these three, the others are of a miscellaneous 
eharacter. But, with one or two exccptions to be noted, none of 

thom differ in type from the interventions discussed in other 
sections. Generally speaking, they are designed to set the 

conditions in which cconomic activity is to be carricd on. 

Pie leyo, the policy of a protective tariff followed » 
by previcus governments, was broadenod into a national policy. 

It has sinee been followed consistently by all governments, though 
With varying vigour, While particular tariffs have been raised 
and lowered, extended and restricted, therc has been no general 
reversai of direction, The policy of protecting home industries 
from effcctive foreign competition is a national policy. 

In 1879, the maintenance of protection cBuld scarcely 
have been called an activity of government in the sense in which 
the term is used here, Tariffs were cstablished by Parliament 
and they were cnforced by the government subject to the final 
scrutiny of the courts. The government was required to carry 
out the law as declared and interpreted by other authoritics, This 
position was not seriously qualified by the cstablishmcent of bee 
Boerd of Customs Pee ee the extension of its .power PS 
The Board was given no more than a quasi-judicial power to give 
cuthoritative interpretation of the tariff legislation, thus 
meking possible the specdy edjudication of disputes between 
importers and customs officials, which arc desirable to all 
concerned. Parliament remained in full control of the tariff 


policy, which was very definitely marked out in the legislation, 


(2) Statutes of Cenada, 1888, c.14, s.5. 


(2) Thidy, 2904, c.10, s+4s 
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However, in recent years, there has been a steady 
increase of executive discretion in tariff-making. Instead of 
Farliament giving tariff protection from year to year, the 
executive has been authorized, in certain special circumstances, 
to give it from day to day. In substance, this amounts to a 
policy of insulating particular groups from all the serious 
shocks of foreign competition. This growth has been outlined 
in the brief presented by the Province of eee a it need 
not be referred to here. It has not been seriously checked 
Since its inception. Both political parties have railed against 
it while. in Pe sy neither of them have made any substantial 
renunciation of these powers while in office, 

The point to be noted is that, through the exercise 
of these discretions and through the investigations made by the 
(ie eae Reign Bikes aes government of the day, rather than Parliament, 
has come to play the dominant role in tariff-making. How far this 
development is due to a design to give more complete protection 
to particular industries is controversial. No doubt certain quite 
independent factors have contributed greatly to the growing 
Fe ae of the executive in tariff-making. The rapidity of 
modern means of communication and transportation makes the impact 
of competition from abroad felt much more quickly. Modern industry, 
with its greater rigidities, is probably more sensitive to severe 
foreign competition, At the same time, mass production technique- 
gave birth to the practice of dumping. This practice and the 
fluctuation of currencies, following the breakdown of the gold 
standard, made some kinds of foreign competition particularly 
devastating. All these factors argue for a more flexible tariff, 


In order to give the same kind of protection which Parliament 


itself was able to give in the nineteenth century, it is now 
(4) Manitoba's Case, Part IV, pp. 1-17. ; 

(5) Gee, see House of Commons Debates, 1922 p. 3414, (Rt. Hon. 
Arthur Meighen); Ibid, 1930 (special session) pp. 214, 217, 219, 
(Rt. Hon. Mackenzie King). 


(6) See Statutes of Canada, 1931, ¢.55., 
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necessary to give wide powers to the exccutive. Nevertheless, 
the sentiment of economic nationalism has grown continually 
stronger and, once a degree of tariff-making power was given to 
the executive, it can scarccly escape being used for more 
comprehensive protection of powerful groups. The fortunate 
industries tend to approximate to the position of wards of the 
government. 

The qucstion as to what tariffs, if any, should be 
maintained is a controversial one and involves complex issues of 
policy. There can be little doubt, however, about some of the 
s results which flow from a vigorous tariff policy once it is 
adopted. It enables those who benefit from the tariff to take 
long advantages of their protected position and thus leads to 
further state activity to prevent the abuse of such privileges or 
to protect those whose position is weakened by their existamce, 
Furthermore, in a democratic society, it leads to a demand by un-— 
sheltered groups for counterbalancing privileges of various kinds. 
The producers of natural products demand a stabilized home market 
and this involves the creation of more government agencies such 
as marketing ‘alae And a government which makes day to day 
adjustments in its tariff for the benefit of particular groups has 
no satisfactory answer by way of refusal to make to such a demand, 

Qur experience illustrates this very well. Tariffs have, 
on occasion, fostered monopoly practices, cither through unification 
of financial cortrol in an industry or through combinations of 
independent producers to divide the market, limit output and maintain 
or raise prices. This tendency asserted itself in the first decade 
following the adoption of the National Nes The first legislative 
measure to take cognizance of it was. passed in 1889. The bill, as 
introduced, purported to attach criminal consequences $0 (COrUeI Mm) aia) 
(7) See Section II of this Study. ° 


(8) See Ball, Canadian Anti-Trust Legislation, pp. 3-66 
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agreements in restraint of trade which would have been merely 
void and unenforceable at Common Law. Opposition to the measure, 
while not strong enough to keep it off the statute book, did 
succeed in so altering its form as to make it er So it 
Joe hoes until 1900 when it was amended and put in its present 
soba : It makes certain combinations to limit supply and maintain 
or raise prices a criminal offence, punishable with fine and 
imprisonment. 

This was the orthodox method of the ninetecnth century 
for curbing anti-social practices, Tho sanctions of the criminal 
Law Were imposed and private initiative was relied upon to set 
the enforcement machinory in motion. This techniquc, which 
worked satisfactorily in a simple and predominantly rural society, 
has serious defects in a complex industrial and urban environment. 
For example, in the case under consideration, the evidence 
necessary to launch and carry through a prosecution was not to 
be found lying loose on the surface of affairs nor by the care- 
ful sifting of neighbourhood gossip. It was generally hidden 
in the archives of corporations and business associations. Hence 
private prosecutors were at a great disadvantage, on the grounds 
of the inaccessibility and the expense of collecting evidencc, 

The technique of the ordinary‘courts was ili-adapted to the 
conduct of economic investigation. Furthermore, the law was 
neccssarily framed in broad general terms and there was great 
reluctance to sct it in motion against business men who could 
olways say plausibly - and generally quite truthfully - that their 
intentions were of a most innocent naturce Vigorous cnforcement 
would have made criminals of many mon who were popular heroes of 


the period, A criminal law, in advance of the dominant morality 


of the time, is likely to be incffcctive. 


eT A LT TR 


(9: Statutes of Canada, 1889, c.4l. 


(10) Canadian Criminal Code, sso 496-8. 
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The tendency towards combination among producers, 
sheltered by the tariff, continued unabated. Between the 
beginning of the century and the outbreak of the War, a great 
number of mcrgers took place, Trade associations were active, 
The rising price level was attributed to these activities and 
the demand for effective regulation grew stronger. Several other 
expedients were tried for that purposc. In 1897, an amendment 
to the Customs Teriff Act provided, that, on the initiative of 
the Governor in Council, a judicial investigation might be made 
into allegations that an injurious combine cxisted. If such was 
found to exist, the Governor in Council, if he was satisfied that 
its opcrations had been facilitatcd by a tariff, might reduce 
or remove the tariff on the articles in TS, In 1904 
an emendment was made to the Excise Act for a similar purpose 
It provided that licencces under the act, who indulged in un- 
reasonable restraints of trade, ances suffer forfeiture of their 
licences at the hand of the Minister, 

These devices were not effective. The only investigation 
ever carried through under the amendment to the Customs Tariff 
Act was launched and carried through by the powerful Canadian 
Fress Association. The Combines Investigation Act of 1910 was 
€ more ambitious effort. Investigations into injurious combines 
were to be conducted by an administrative board appointed by the 
Minister of Labour. However, the launching of the investigation 
end the carrying of it through certain complicated preliminary 
steps was thrown on privete individuals. Experience showed that 
this was not calculated to get results. The method of investigation 
adopted was a great improvement. The legislation did not attach 


any penalty to the past activities of the combine but merely 
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fa.) Statutes: of Canada, 1897, GrlO.,, SolLbe 
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(13) 
provided a penalty for failure to obey a "desist" order. In 
Spite of these changes, the only investigation ever made under 
the act was the one made into the tying clauses of the contracts 
of the United Shoe Machinery Company in 1911, 

The War intervened and the distractions of the struggle 
and the steps takem under the War Measures Act to regulate 
business made the Comines Investigation Act a dead letter. ‘The 
impetus of war-time psychology and methods of control was carried 
over into tne Board of Commerce Act and the Combines amd Fair 
Prices Aet of ey a acts repealed the 1910 act, The 
Board of Commerce was set up as a permanent body to investigate 
and control combines and to maintain bi 2 a ey prices. War-time 
inflation brought about steeply rising prices. During its short 
career, the Board was mainly interested in trying to fix prices, 
Both of these acts of 1919 were declared ultra vires by the 
Privy, Council in ai 

The Combines Investigation Act of 1923 built upon 
earlier experience, It attempted to define an injurious combine 
and made participation in such an agreement a criminal offence, 

A permanent official, the Registrar, was charged with the 
administration of the act, Most important, it provided that all 
investigations into alleged combines should be made by the 
Registrar or by ad hoc commissioners, ‘The Registrar was authorized 
to make investigations on his own motion or at the request of the 
Minister. Private persons were invited to lay complaints before 


the Registrar but they were not required to build up a case or to 


(13) Tbid., 1910, ¢.9. 
(24) "Tbid., 1919) 66, 37,45, 


(15) Re Board of Commerce Act, Piseca teh su LOR. 
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involve themsclves in expense, Finally, the power of the 
administrative authority was limited to making the investigation. 
The penalty could only be imposed by taking criminal proceedings 
in a Wee a The purpose of the investigation was to bring 
publicity into play as a deterrent and to secure the evidence 
necessary for a successful Meccan’ 

The more recent developments in combines legislation 
have not resulted in any radical overhauling of this act and 
they need not be considered ee number of investigations 
which have bcen carricd through since its adoption in 1923 indicate 
that, whatever may be its shortcomings, it is vastly more cffcective 
than any of the previous efforts. The adoption of administrative 
methods of inquiry is an excellent illustration of how the more 
complicated tasks of control tend to fall to the exccutive, which 
is so much more flexible and adaptable then the courts. It also 
shows the tendency of a tariff to multiply those tasks. When 
privileges are maintained by public policy there is bound to be 
a demand for a public policy that will prevent their abusc. 

A reeent development of government intervention in 
the provinces scems to be chargeable, in part, to the tariff, 
although the revenue motive is also of considerable importance. 
In 1934, Nowa Scotia brought the distribution of gasoline under 
the control of the Board of Public Utilities Commissioners. All 
distributors are obliged to secure a licence, The Board may 
refuse to grant a licence if the public convenience does not 


requiy2 iv. The legislation declares that reasonable and jus¥ 
(Je eetetutes of Canada, “1925, ceGo 


(17) In this discussion of the means of controlling combincs, 
reliance has been placed on Ball, Canadian Anti-Trust Legislation, 
and on an unpublished manuscript by Dre LeG; Reynolds of Harvard 
University. 


(18) It should be pointed out that the Dominion Trade and Industry 
Commission Act (Statutcs of Canada, 1935, c. 59) enabled the 
Commission to approve egreements between producers in an industry 
which were directed et the climination of "wasteful or demoralizing 
competition" cven though these agreements limited output and 
controlicd prices. It was therefore a considerable modification of 
the principle of the Combines Act of 1923, However, this por t: on 
of the Act was hold ty the Privy Council in 1937 to be ultra vires 
the Dominion Parliamont. Sec R¢é Bominion Trade and Industry 
Commission. (1937) 1 D.BeR. 702. 


ae ddt to towoy out yatedt 


y pennowa 
Barer rarer ee od? sitive of dost paths ecw # 
pan ifeasorg Lanistinvo satshat ya psoqert of eins: Pipe 


ta guxizd of sam nolteaiveorne old To cag oon arte” 


| ponobive omy 4 oiuogR, Of bite drertotoh 2. aeaeie Ogee. 
im , ave eet) io ae 

- . : a a 
Maktwousorq Lu eae rs # a... 


; 


: Mee 
no itela fgoL aomttmeo. mt ot romqoleveb acces exc: oe 
> * , * of a thin " a ae f * ‘ * ¢. r 2 ay 
m bie tos efdt,%o geiluadrore: Leokbes ys ol Setter de 
| pee) | ny) ah ie 
) teinoo | Oxf Pod Bee 


; % t Seek a mp >t ~~ — 4 me a P Ss a” ar am! veel b -* P 
orsoiint ChkL gi gotgqobe adi cenmle Aywerdd pelts aosd, a 


cs 
S 
. 
+ 
4 
+ 
= 
LJ 
“ 
7 
— 
ny 
- 
~ 
i 
pon 
c& 
ms 
3 
> 
t 
© 
nie 
- 
ri 
. 


. 
ey aie ry 4 é . y 
res eC ee ir Were ih dens Gd 0e L. ane i | "a' 4 IG).£ vy © :) oes | 
' 
. (i? our > il h ‘ f { ry ’ ‘ y 
- ae | + \ Baa ‘ 4 4 4 bd £15 
mr 
ie Pie x 
k 
ras | rin . x \ J : { Sn07 io Wik } ta hg 
i ’ 
x ¢ PF r 
i Pe we te , 4 < o Uy J Mis pi 0 SP 
yi yry ¢ a a 
es Ly t es 1 en t ne Gen gi One 1" 
Wb de 4 Ad yeh? i " ‘ ak oe nak hfe Le ee Ore tot: 


ae xf biscrod at anarny vols olidug “Ve Borgata rey 8-998 


{ wy ; iaiy re) oF 
ai not tae iy 2 thomyoLoroad * 
et itis . ote ot ee gee ahs Wy 
a Senin Tint ; } C8 fe tL Ov Pon 
Rohit) mtlogie TEIN Be Os sabato «ohh 


ny 4 ¥ z ' 4 ’ 

i pa Lah DL CID Air G5, bat a ' i of ro Ou ; | 
iS ‘ 
i fi 
: we Pnrae e% a4 prey 7 
j yb + PB ad 08 0 P| ht ied Sty e 4 H 4 i) Pw RB Bo ot | rh J Me 
rh aad ¥ 
if 
fi 2 ary ar r Ay OH ose”, ing : ia of fee aks ry Wh ee ai) oD 
i. Foe WO i da ah Peet PIE Ct bh dh OE one FP 2B BA 9: BS 
: r a > 
iu fi ’ ; 
) Sinks Oot Pie Pn gn Oe waite m4 Vk ele a Le @, we ‘al 

J} Da il oe eh ea) hay \ babe ny 
ssh rile OS, Oh REDS SO! BO TLOOD Be Real ; 


"TR ths po >f ¥ 
me Set < Bob f one 


( 
va oh ont tint °s aii fabribi-jeorgupe to sna ott roe ;. 
Wht ate t wath dean POA wotbine , Lise te 5 

\ civ it 4 ea for ‘yor eidark ait ve You | vw ' 


mart pe ft 
i deed bi c 
t Derr ae 


ol Gk? Ft bn" ksh trot ony ¥ dy joobe 
; + -bosd: tt" (OO eo Qteer sian 2 

i arate hast {i a5 acme, Moontod & 
ey to Litope ar Me! coe Re tit 
‘aaah tiie re a bey 

ee) 


soe : sete: eto ba 


AH OOk 


~- 161- 


prices must be maintained and the Board is authorized to suspend 
licences for failure to comply with the oh a Similar legislation 
WES enacted in Alberta in 1936 and in British Columbia in ee ae 
Consolidations often appear in protected industries. 
When two or three large units secure a dominating position in 
any industry, it leads to imperfect competition in the industry 
The suspicion, that this has happened in the oil refining industry 
and has led to excessive pices and too numerous distributive 
outicts, is widely held. ven though no illegal combine exists, 
imperfect competition is likely to lead to rigid prices. When 
competition is eliminated from the ficld of pricc, it tends to 
reappear in the ricld of service. Handsome margins make it possible 
for competitors to offer additional attractions in the way of 
scrvice - a gas station on cverybody's doorstep. This loads tho 
public to think that distribution is unneccssarily costly ond 
therefore inefficicnt and thus it leads to govornment regulation. 
The public utility type of control, as adopted in Nova Scotia and 
Alberta, is likcly to be imposed on any industry where tariff 
“protection lceads to imperfoct competitions 
Tho spectacle of sholtcred groups, cnjoying protection 
from the ravages of severe competition and depression, i964 
factor of some importance in the demand by less fortunate groups 
that the state should afford similar protection to them. It has 
been suggested that this was an important influence behind the 
Natural Products Marketing Acts. It secoms equally likely that 
it was a factor in the Alberta legislation which has become known 
as "the little N.R.Ao." 


The Alberta Trade and Industry Act of 19354 contemplated 


—w 


(19) Statutes of Nova Scotia, 1954, Ce a> 


(20) Statutes of Alberta, 1956, c.68; British Columbia, 1957, CoB. 
This latter act in British Columbia covers poth coal and petrolcum 
products and contcmpletes comprehensive regulation of the two 
industrics by 2 Board. The Bonrd's powcrs include the making of 
regulations governing the industry, the fixing of prices and the 
revocation of licences for failure to obey the regulationse 
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systematic registration and liconaing of industry. It provided 
that, when © majority, in number or importance, of those engaged 
in & trade or industry in the province agrecd upon a code for 

the industry it might be oxtended to the whole industry end 
enforced by governmental authority. Among other things, the 

codes were to regulate prices and establish fair trade practiccs. 
The government was authorized to formulate and enforca a code in 
industries where a majority agrecment was found not to be ea 
Trade ond industry throughout the province wns to be stabilized 
anda controlled by governmental outhoritys 

It is problematical how far this legislation is duc to 
the cause suggested above. The fact that the codes were to 
regulate busincss practices as well as prices rather indicates 
thet it was inspired in part, by dissatisfaction with a compctitive 
cconomy as such - a dissatisfaction which was Widespread in the 
depths.of the depression. In part, no dotfot, it was an imitation 
of the ambitious programne of business regulation which was then 
boing tricd in the Unitcd States. The fact that no substantial 
progress has been made to put it into operation perhaps suggests 
that the lest mentioned factor was an important onc. 

Somewhat similar but much less comprchensive legislation. 
was enacted in British Columbia in 1937, It proposes to stabilize 
retail trade by making a mark-up of at least 5% on food products 
compulsory on all retailers and by empowering producers and wholce 
salors of any 2ommodity to fix retail selling prices to which 
retailers must conform. This act does not provide for a compuisory 
cartellization of industry as did the Alberta acta Theran.Ly 
sanction imposed is a penalty recoverable from offending retailors 
in the es However, the problem of policing price-fixing 
schemes of this kind is a large one and any attompt to make it wore 


is likely to lead to a reiianee upon goveramental authority. 


wee es 


(21) Ibid., 1934, ¢.53; 1956, Co 665 


(22) Statutes of British Columbia, L9SYs COs. Ole 
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There is a third pervasive kind of control exercised 
by government in Canada over business. This is the influence 
cxercised over the volume of eredit through the operations of 
the Bank of Canada, This control is not the less important and 
decisive because it is exercised by persuasive rather than 
coercive means. The Bank of Canada was first established as a 
private institution in 1934, though linked to the federal government 
through its power to control the appointment of the Governor and 
Deputy alee Geant the present year, it has been brought 
completely under public ownership and ehokadiiea a) 

The importance of the functions of a central bank, such 
as the Bank of Canada and the reason why some kind of public control 
of its actions are necessary can be quickly stated. The cconomy 
which has developed in Canada since Confederation is one which 
depends for its functioning on commercial credit. Business activity 
can only be maintained at the level we have come to regard as normal 
if business men aro able to command and cmploy the funds of others 
as well as their own. The shorteterm loans which determinc the day 
to day tompo of business must, in most cases, be secured from the 
commercial banks. 

The commercial bank, in making loans to the most solvent 
of business men, must make a cautious calculation about the 
proportion of its total loans to its total cash reserves in order 
that it may always be able to meet sudden demands for cash. AS 
far as the banks themselves are concerned, therefore, the volume 
of credit available to business depends, in part, upon the banker's 
guess about immediate business prospects and, in part, upon the 
amount of cash or legal tender in his hands, a factor over which 
he has no real control. ‘The volume of credit determines the level 


of economic activity and ultimately the price level in the country. 


(23) Statutes of Canada, 1954, c.45. 
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If the cautious bankers become alarmed about the future or if, 

for any reason, a withdrawal of gold from the country restricts 
the credit base, business activity declincs. The reverse is 
equally truc. Bankers’? optimism, combined with an ample credit 
base, will mean an inflation of enodi t. and, .a business boom, 

The banks occupy a position of immense stratcgic importanwe in She 
economic life of the country and restriction and extension of 
eredit through the banking sy stem has a profound effect on the 
economic welfare of everyone. 

The central bank, through powers vested in it by publis 
‘authority, is able to control the credit base upon which the 
bankers rear our structure of commercial credit and to influence 
the bankers? moods of elation and alarm, It is able, therefore, 
to influence, indirectly but nevertheless powerfully, the conduct 
of every business in the country. Its power to de these things 
is derived from public authority; its influence must be cxercised, 
if at all, with public ends in view, for these reasons there 
inevitably develops a demand for public control of a central bank 
in some form or other. When a government secures full ownership 
of a central bank, it is in a position to exercise a comprehensive 
influence on the whole economye 

The tariff, the investigation of combines and the central 
bank are the three means by which the federal government can 
excercise control over the whole ficld of Canadian business» The 
other instances of control of business to be discussed here aro 
of a miscellancous character, affecting particular trades and 
businesses and exercised for rcasons peculiar to each case, AS 
already pointed out, they are discussed in this section because 
they do not fit into any of the other categorieses 

With the exception of Prince ERaward Island, which pro 
hibits the liquor trade entirely, the provinces have made the 
distribution of spirituous liquors 4 public monopoly. To describe 


the liquor trade as a public utility would rouse vigorous ~ and 
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justifiable - protest in many quarters. It owes its status as a 
public monopoly, partly to the immense difficulties of trying to 
regulate private trade in the commodity and partly tto the fact 
that this formed a tolerable compromise with the powerful 
prohibition forces when the reaction against complete suppression 
of the trade devcloped. At Confederation, the trade was regulated, 
ih OL by the locad Pee eat aie Dissatisfaction with this 
system - or lack of system - brought about a change as carly as 
1876 in ees Commissioners appointed by the central authorities 
were given power to regulate the trade. Vendors were required to 
secure licences which the Commissionors might withhold or revoke 
for cause and a provincial system of inspection for enforcement 
was set up. Most of the othor provinces latcr adopted a similar 
scheme of central Bee an 

This system was far from satisfactory, particularly 
because of a growing sentiment in favour of complete suppression 
of the trade. This sentiment was strong cnough to put through 
the Canada Tompcrance Act in 1878, which gave localities the option 
of forbidding the traffic entirely and many areas voted themselves 
"dry" under its provisions. The War afforded a varicty of arguments, 
convincing to widely differing groups of people, in favour of 
complete prohibition and by 1919, prohibition had swept over the 
whole Dominion. The impossibility of enforcement gave rise to evils 
at least comparable with those of the regulated trade and a 
reaction set in in 1921 when British Columbia and Quebec reversed 
their judgment on prohibition. They established a government agency 
and vested in it the sole right to distribute spirituous liquors. 
By 1930, all the provinces except Prince Edward Island had taken 


the same step. A limited amount of private enterprise in the sale 


(25) Canada and its Provinces, Vol..XVII, pe 207. 
(26) Statutes of Ontario,1876, c.26. 


(27} ee. see Revised Statutes of Saskatchewan, 1909, co 150 5 
Revised Statutes of Manitoba, 1913, c. 113; Statutes of British 
Columbia, 1910, ¢.30. 
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of beer and wines under strict supervi sion is now permitted in 
most RE eae 

The maintenance of any monopoly requires policing, 
Accordingly, the provinces have been obliged to provide a system 
of supervision and inspection, Opinions differ about its 
effectiveness but it is at least a considerable addition to the 
activities of governments, It is also necessary to supervise 
the manufacturers, Brewers and distillers, in addition toa 
federal licence under the Excise Act, must secure licences from 
the Provincial Liquor Control Board, The Board can refuse or 
mes a Lieence for oats and may require them to make returns 
and submit to OS The Boards may - and sometimes do - 
conduct their business in such a way as to impose restrictions 
on inter-provincial trade, 

Farming in Canada in the twentieth century has become, 
to a great extent, a highly specialized business adventure, 


Therefore it has become exposed to the hazards of economic 


fluctuations which afflict other businesses as well as to those 


which have always been peculiar to itself, Bankruptcy proceedings 
provide the business man with an escape from the intolerable 


burdens brought on by misjudgment or unforeseen calamities, 


Bankruptcy law and technique were develo ed to meet the needs 

of traders and they are neither age. nor practically applicable 
to farmers, Thus, when the débacle of the early thirties sub- 
merged large numbers of farmers under a burden of debt they were 


unable to meet, a serious problem of social adjustment was raised, 
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(28) Encyclopedia of Canada, Vol, IV, p, 87. 


a 


(29) e.g, see Revised Statutes of Ontario; 1937, c, 294, ss,46-54; 
Revised Statutes of Saskatchewan, 1930, ¢, 232, ss, 68-71; 
Statutes of Nova Scotia, 1930, c, 2, ss, 45-55; Revised Statutes 
Gtieritien) Columbia, 1956, ¢, L600; 68,67, 125, 


(30) The terms of the Bankruptcy Act do not apply to farmers, . See 
Revised Statuves of Canada, 1927, ¢. ll, s. 7, 
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It was particularly serious in the Prairie ieee neees 
A complete moratorium on agricultural debt was not desirable or 
politically feasible. It was felt that any measure of relicf, 
which might be enforced by public authority, should go only to 
those who were acutely in need of it and who could also show 
that their distress was due to drought and/or the unprecedented 
collapse of prices, If such a policy was to be carricd out, 1% 
was neccessary to devise some method of sclecting those in whose 
favour legal process was to be temporarily suspendcd, It was 
impossible to define in advance preciscly what circumstances 
eheehtiie entitle particuler persons to consideration and therefore 
there were no rules of the kind which the ordinary courts are 
suited to apply. In addition, the task called for informal 
investigation and judgment based upon expert knowlcdge of 
eericulture and intuitive grasp of particular situations. It was 
also desired to provide an inexpensive procedure and a scrvice of 
mediation between debtor and ereditor in the hope of promoting 
permanent settlements. 

As a result of these considerations, the conduct of 
this policy of adjustment was not entrusted to the ordinary 
courts. Instead, Debt Adjustment Boards, agencies of the 
governments involved, were created, Thenccforth, the right of the 
creditor to hale a farmer-debtor into court depended upon his 
being able to secure a certificate from the Board, And the 
Boards bent their cfforts toward securing voluntary adjustments 
between debtor and ent ook As the depression deepened and 
drought conditions grew worse, the distross sproa to most other 
classes in the western community. (To somo extent, the debt 


edjustment policy of the governments may heve contributed to this). 
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(31) Statutes of Alberta, 1931, ¢.97; Saskatchewan, 1931, ¢.595 
Manitoba, 1931, Celso 
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The authority of the Debt Adjustment Boards was extended TEA OW i 
legal process for the collection of any debt from a resident of 
the provinces became entirely dependent upon the permission of 
these ae” 

The constitutional power of the provinces did not 
enable them to put through a general legislative scaling-down 
of debts because most of the debt was owed to creditors outside 
the eee ne Bankruptcy legislation could only be enacted 
by Parliament. By 1954, however, it was clear that temporary 
moratoria would not provide a solution for agricultural indebt- 
cdness in the Dominion. Fedcral bankruptcy legislation was not 
applicable to farmers and, in any event, the extension of its 
provisians to them would not have solved the problem. It was of 
primary public interest to keep these great numbers of cmbarrasscd 
farmers on their farms and to give them an opportunity to recover 
When conditions RENE Sag desirablc thing seemed to be a 
compromise which scalcd down the debt to rcasonable amounts. 

If such a policy was to be avplicd, then, in fairness 
- to both debtor and creditor, the terms of the compulsory scttlicment 
had somehow to be related to the prospective capacity of the 
debtor to pull himself out of his difficulties and the probable 
productivity of the farm. The question of choice of technique 
was essentially similar to the one faced by the Western Provinccs 
in 1931, which has been discussed. The fcderal Parliament chose 
a similar method and provided for the establishment of administrative 


authoritics to apply the policy instcad of using the bankruptcy 


courts. 


ger Te ay 


(Z2)- See Statutes of Alberta, 1957, c.9; Saskatchewan, 1954-5, 
ce. 88; Manitoba, 1933, Ce9e 


(33) Sce Royal Bank of Canada v. The King, (1913) 9 DeLoRe 3575 
Credit Foncier vo Ross, (1937) 3 D-LeR- 565. 


(34) House of Commons Debates, 1934, ppe 3637 ect sede 
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The Farmerst Creditors Arrangement Act of 1934 provided 
for Boards of Revicw in the different provinces. They were to 
attompt to mediate between the farmer and his creditors and to 
reach an agreed reduction of the debt. Failing this, the Board 
was authorized to formulato and approve an arrangemont binding 
on all partics without their consent. In doing this, it was to 
take into consideration the prospective capacity of the dcbtor 
to pay and the productivity of the fader This is the type of 
thing which the ordinary courts are quite unsuited to perform. 

There are varicd opinions about the wisdom of these 
measures. It may bo argued that the policy of debt adjustment 
pursued by the Western Provinecs was carried much too far. For 
present purposes, that is not highly significant. The point of 
real importance is this. Modern socicty, by its very nature, is 
subject, at intervals, to widespread cconomic and social dislocation 
We are not content to wait for adjustments to work out slowly and 
painfully by thomsclves. We try to mitigate distress and hasten 
adjustment by the use of public authoritye The cases just consider- 
ed seem to show that, very frequently, the end desired cannot be 
roachcd by a mere change in the law to bo cnforeed by the ordinary 
courts. It requires the use of a more floxible instrument which 
can take account of the special peculiaritics of each scparate CasCe 
That means the use of the exceutive arm and an incrcase in the 
activities of government. It may be that we have not cnough 
intelligence and wisdom to restrict oursclves to a reasonablic use 
of administrative agencies in such mattorse At present, there is 
no indication that doubt on this point will prevent us from trying. 

The provinces maintain a varicty of controls over a 
number of kinds of businesses by means of licences. The 
municipalities, of course, require licences from almost cvory 


TURIN ITT Nello ec PRE vane SCAM saci 
(35) Statutes of Canada, 1954, Ce oe 
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kind of business. But normally the municipality is not given a 
legal power to discriminate between applicants or to refuse 
licences on thoir own discretion. On the other hand, it secms 
highly probable that the province has the constitutional ioe 

to make the conduct of any business subject to licence and that 

it may refuse, suspend or revoke such liccnces at will as long 

as it docs not interfere with inter-provincial trads or some other 
head of Dominion jurisdiction. This power has been callicd into 
operation in respect of a number of businesses. Certain regulations 
are imposed upon the operations of persons engaged in them end the 
power to suspend the licence is used as a means of cnforcement. 

No attempt is made to discuss every case of provincial licence 
required in the five provinces considered. The more important 

and striking ones only are dealt with. 

All five of the provinces considered make regulations 
governing, and impose licence requirements on, theatres and motion 
picture ent One purpose is to maintain a censorship of the 
stage and screen. The other main purpose is to secure the 
maintenance of a minimum of safety precautions in case of ey 
Most of the provinces subject a ea other public at: ape 


to similar scrutiny on grounds of protection of the public ageinst 


fire. Powers of inspection are given for enforccoment purposes, 


(39 ) 
Most of them require licences from private detectives and collections 
(40) (41) 
agencies and real cstate brokers. Most of them require licenses 


from the vendors of fucl-oil but, cxccpt for those provinces which 


(36) Reviscod Statutes of Nova Scotia, 1923, c. 162; Revised 

Statutes of Qucbec, 1925, c. 173-4; Revised Statutes of Ontario, 19357 
¢.319; Revised Statutes of British Columbia, 1936, c. 196; 

Revised Statutes of Saskatchewan, 1930, c.225. 


(37) e@eg.- sce Revised Statutes of Nova Scotia, 1925, c.164; 
Revised Statutes of Qucbec, 1925, c.183; Revised Statutes of 
Ontario, 1957, ec. 320, 


(38) e.g. see Revised Statutes of Quebec, 1925, c. 176. 


(39) e.g. see Revised Statutes of Nova Scotia, 1923, c.44; Revised 
Statutes of Ontario, 1937, c. 245; Revised Stxtutes of Saska tchewan, 
1930, c. 185; Revised Statutes of British Columbia, V9SG, Cyr LOG. 
(40) Revised Statutes of Nova Scotian, 1923, c. 126; Revised Statutes 
of Ontario,1937,c.249; Revised Statutes of Saskatchewan, 1930, 
c.185; Revised Statutes of British Columbia,1936,¢.155. ; 

(41) c.g. see Reviscd Statutes of Ontario, 1937, cs247; Revised 
Statutes of British Columbia, 1936, ce 157. 
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have cstablished public utility control of this industry, the 
chief purpose seems to be to facilitate the collection of the 
gasoline tax levied by the Re eck Teqguire,.licences 
from hawkers and Baie eae travelling Hal s ie demend 
them from trade Be treansicnt 8 eee UN 
a hated eae not escape in some provinecs, And 
within the last yoar British Pee ee eee to 
impose licences requiromcents on "closing-out-salcs". In this 
latter casc, tho object is to prevent the pouring of bankrupt 
stock, collectcd from groat distances, into a singlo town where 
2 closing out salo may be conducted for months by non-residents 
of the town to the great detriment of the trade of the local 
morchants, Accordingly, the period for which the closing-out sale 
may continuc is limited; lists of merchandisc to be sold must be 
furnished to the government with a statement that only regular 
stock-in-tradc is to be sold. 

In most of these statutes, thore are provisions requiring 
periodic reports and returns. In those cases where the persons 
regulated are entrusted with the funds of others, © bond, guarantce~ 
ing proper disposition of those funds, must be deposited. In 


every casc, the licences may be withheld or revoked for what the 


exccutive rogards as misconduct. 


mee sete NR NO ORES RAR C3 CURT Ree 


—— 


(42) ceg. sce Statutes of Saskatchewmn, 1936, c414; Revised 
Statutcs of Ontario, 1937, ¢c.332; Reviscd Statutes of British 
Columbin, 1936, ce 278. 


(43) Reviscd Statutes of Saskatchowan, 1930; cs 162; Revised 
Statutes of Quebec, 1925, C425. 


(44) Revised Statutes of Saskatchewan, 1930, c.44; Revised 
Statutes of Ontario, 1957, ¢.2935. 


(45) Revised Statutes of British Columbia, 1936, c, 685; Statutes 
of Ontario, 1938, ¢.45. 


(46) Statutes of Nova Scotia, 1957, Co9. | Se 
(47) cog. sec Revised Statutes of British Columbia, 1955, ec.21,11%. 
(48} cog. see Revised Statutes of Saska tch owen , 1050, ).0, 287 4 


(49) statutes of British Columbia, 1957, Gato 
(50) Statutes of Saskatchewan, 1938, Ce44. 
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The reasons for imposing control on these different 
kinds of business are various amd, in some cases, obvious at 
first glances Goncrally, it is one of two basic reasons, It 
may be that the business renders a service of & complex nature 
to persons who, because of ignorance or neccssitous conditien 
or some other roason, are placed in an infcrior bargaining 
position with rospect to its Or it may bo because the informal 
controls, which opcorated on entorprising persons with little 
scnse of social responsibility through thc local knowledge of 
everybody about cvorything in the rural or village neighbourhood; 
have broken down under the modern conditions of extreme mobility 
and urban life. 

The control and censorship of motion pictures is 
naturally a peculiar case. The modern state, which maintains 
some kind of control over most of the agencies of education, was 
not likely to forget the motion picture. Most of the others 
are covered by the reasons mentioned. The casual patron of a 
theatre, hotel, or other public building has no way of knowing 
whether it is a firo-trap. Nor can the random customer of the 
-parber and hairdresser know whether the complicated machinory 
which is now cssontial to that trade will be competently handlcd. 
The business of the pewnbrokcr, the collection agency, the privete 
detective and the trade school can casily become a "racket® under 
urban conditions. To a greater or less cxtont, no doubt, the 
regulation of sammeeener teens detectives and travelling shows 
is a pektico measure. And porhaps the main drive behind the 
regulation of book agents, hawkers and peddlers and transicnt 
photographers is irritation at the way they “take in” the crcedulous. 

Subject to certain broad limitations, the provinces 
permits the learned professions to restrict entrence to the 
practice of their craft, to impose profcssional qualifications 


and to discipline or suspend offending mcmbcrs.— The professions 


(51) See Rovisod Statutes of Ontario, 1937, c.244; Statutes 


of Quebec, 1931-2, c.22, 
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are cartellized because professional ethics, based upon accepted 
principles, tested by experience and fortified by tradition, are 
at least as powerful a control as open competition would be and 
because a special training and a special scrutiny of qualifications 
are necessary to protect the public who have no choice but to 
trust the professional man. The task of control is entrusted to 
an elected council of the particular profession. | 

Because of the development of new “mysteries" or the 
application of scientific kiowledge to old trades, a twilight 
zone has appeared between business and the older professions, This 
area tonds to grow but, at present, the optometrists, the cmbalmers 
and the different kinds of drugless practitioners are the principal 
groups concerned. A special body of knowledge is required for 
successful pursuit of these callings and some instructed scrutiny 
of qualifications is required to protect the public. At the same 
time, there is, as yet, no firmly established body of professional 
ethics and few universally accepted principles upon which such a 
body of ethics could be based, As a result, the state has 
inserted its authority between these quasi-professions and their 
clicnts. Sometimes a government agency is placed directly in 
control and sometimes a professional association is set up for 
the purpose of regulation under the strict supervision of the 
Be ict 

These authoritics, whether government agencies or 
merely government controlled, regulate training schools, establish 
standards of compotence and conduct oxaminations for entrance 
to practice. They issuc licences, prescribe the detail of 
professional conduct, hear complaints, onforce discipline and 


cancel licences. Most of the five provinecs examined maintain 


i ie Na et pa eS 


(52) e.g. compare Revised Statutes of Ontario, 1937, c.229 with 
Revised Statutes of British Columbia, 1936, e,204.(Provisions 
relating to drugless practitioners). 


‘ - a 


t 
‘ 
ur 
« 


ae. ; My y ye eal i , ia rm b 
ps teases ftogy feasd: iodides aie teat ia anne 


fon eae ot 
in 


48 yoocoibant ve DeLtisand® tone ontte tt agx6 ‘é (we oF 


Be bas ‘ Bi UP ah ele ral AUS Naa dae ee ch ee ee ? 
Bis ec 8ieo"n 20 itsamon piaiitht tow Doers? » Hines BO 


Tas hti agp to yniioret tdisode s Bor sar ia bat Eaten: ial 


: 
3 aw r a . at vee » 
OF DOTa Wt Ae- Bal TOES TO zeae SA . 
‘ ° bx pe > 
Vane i eye See BP be ines ul i+ ey 
wR? Y. SE GRAS ee Naoeee NEES 
a | ; es _ \ ‘ rw ae , ‘ y ‘ = 
eiy ta "eo ltereyn Wor to taamwetevan ea 
iv y y { , cele : ‘ fi . 
bint i oy i ee Gh leis a wi be os te 4 ata oa eS : a. F 
Pris il Pwd LAISS cae + ib otwoe’ SP BRO bos te aa hedaman 
a 


’ 
hea! 


eae as #s. sea. eel a 3 ' ~! . ‘ ry 
+ tote sae bee ceenkevd aeowhed’ Borese ca ast’ onew 


ey oe wae ie aught ae ratte boss * P 4h) b sh { ‘ Fae, | ibe 7 ; , at? fh NK ? 
SOPs PAPO TES ONS" Aoean So roe ROR Or Saror is 


‘ 
a 


. a US ee spb dg Oe wee Fe ee i b guile ee 


> 4. ; p Me Ds Cu 
; a ioe nid ¢ 
vod ci im a, TEROO 


Lote oot ¢toatoxa ot bwitebx oh anot bad breenbp: te “je 


4 
oe 
am 


* or: bs he é ian E x Pe fs i oe a ‘ me oy Ay Vie fs ait REL hey ari 
Padofier Mg TCG hia ihetae yfedt om. ray ae pats 107M om. ma 
a ; 


¥ . ’ a et ., ‘ 7G 
at Bi CVF Dele Manic en Mg Ry oe Fa Le : 
y Where Bh ais et ‘ j aM He EPA eon Gey eM oe i hs 
Pe pre rei } Pee ee Re eC ee pee a et AK oe eee . raver fie 
8 Sage Sota fonrgate tortie. Botecone v7 POT Tie wt Bas piabaiec i 


Ly 


ee a mE : . ' 

as oy ot Bi: eee oe ws ax . ai er voy ee ; 7 
i : ‘ ot A he ow : i ft ® Pay i ? Stdto 20) | Nee c 
i 


, - 
a gies gon yey aty 
rs 
; i ei 
Ne? sy a? 
Pie A hae ¢ 
PY 
‘eo i “ 
ora atv 
‘ 


‘ohettyo Tok ahokmet bees Wt ocbins ae ae 


‘#5 Ceethok 


Roe 


. 
i 


fA oe es pte inns e td te ce 
“Bt iA oil Tipe TD ao to Ba 18: ee eal th Segui ‘io (fos ESS 


Dota thgam boxla@exe ‘og ieeag oer ot me ‘ool. eat 


~ 174 - 


(53) (54) 
a control of this kind over cmbalmers, optometrists and drugless 
(55 
practitioners. 


The matters discussed in this section illustrate the 
sweep of the activitics of modern governments, As our cconomic 
life has becomc more highly integrated and interdependent, it 
has become both possiblc and to some cxtont ncccssary for 
governments to excercise far-reaching control over business as a 
whole, as through tariffs and ccntral banking. It is natural 
that this should occur, although intervention at onc point is 
likely to lcad to further intcrvention at other points, When a 
tradc which is subject to scrious abuso in private hands is one 
which cannot be cradicated or dispensed with, as in the casc of 
the liquor trade, government is called upon to conduct it. When 
the sudden impoverishment of a large section of the population 
occurs, major social adjustments become neccssary and governmonts 
are given wide powers to expedite the adjustment. Whenever, in 
our complex environment, a particular trade is not being 
sufficiontly regulated by the informal controls of custom and 
‘neighbourhood knowledge, the government is authorized to license 
and regulate it. The state has thus become a social instruncnt 


for tho achicvement of a wide varicty of purposcs. 
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(53) Revised Statutes of Ontario, 1957, ¢.242; Rovised Statutes 
of Nova Scotia, 1923, c. 127; Revised Statutes of Saskatchowan, 
1950. Buiy 7s the case of the cmbalmers is also an exccllcnt 
illustration of the break-down of the old neighbourhood controls 
in urban cnvironments. 


(54) Revised Statutes of Ontario, 1957, C.246; Revised Statutes 
of British Columbia, 1936, ¢c.209; Revised Statutcs of Saskatchowan, 
1950, ceol78. 


(55) Revised Statutes of British Columbia, 1936, cc.37, 38, 2045 


Revised Statutes of Ontario, 1937, C.2295 Revised Statutes 
of Saskatchewan, 1930, c.179.- 
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